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Dear Colleagues: 


The National Association of College and University Attorneys is 
pleased to publish this special issue of the Journal of College and 
University Law to commemorate the twenty-fifth anniversary of the 
founding of the Association. The Association now includes some 1,200 
college and university campuses; and it provides their attorneys -- 
both private and in-house -- with information on all aspects of law 
related to institutions of higher education. NACUA is headquartered 
in the National Center For Higher Education in Washington, D.C., but 
the work of the Association is distinguished by the high degree of 
volunteer service rendered by attorneys to the Association and to the 
higher education community. 





The Journal of College and University Law is published by the 
Association, and edited jointly with the College of Law of West 
Virginia University. To celebrate the Association's Silver 
Anniversary, this issue of the Journal is devoted to major themes 
which have emerged in college and university law during the past 
twenty-five years. The articles by President Beach, Mr. Wright, Mr. 
Reidhaar and Mrs. Fishbein are adaptations of presentations they made 
at NACUA's 25th Annual Conference last summer in Vancouver, Canada. 





This special issue is being distributed to the Presidents and 
Chancellors of all institutions of higher education in the United 
States, in addition to the Journal's regular subscribers. This 
publication has been made possible by a grant from the Exxon 
Education Foundation, and by exceptional efforts from the Editorial 
Board of the Journal, its Faculty Editor and student Board of 
Editors, and the staff of the Association. 


Proud of its first quarter century of service to higher 
education, the Association looks forward to assisting institutions 
and their counsel in years to come as they meet the challenges of the 
future. 
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AMERICAN Hs‘sHER EDUCATION AND 
THE LAW: SOME REFLECTIONS ON 
NACUA’S SILVER ANNIVERSARY 


INTRODUCTION TO THE SPECIAL ISSUE 


JosE A. CABRANES* 


I used to describe myself, during my tenure as general counsel of Yale 
University, as ‘‘the lawyer for a corporation in a regulated industry— 
nothing more, nothing less.’’ It was often difficult for me to accept the 
notion that, in the period since the early 1960s, colleges and universities 
had become one of the nation’s leading regulated industries. Yet, the 
government clearly was exerting an increasingly pervasive influence on 
institutions of higher learning, both public and private, in the name of 
‘‘accountability,’’ ‘‘consumer protection,’’ “due process,”’ ‘‘student rights’’ 
and ‘‘the right to privacy.’’ Today, higher education remains largely un- 
touched by the ‘‘deregulation’’ that has so transformed other essential 
industries. 

Estelle A. Fishbein, the tenacious General Counsel of The Johns 
Hopkins University, charts the growth of ‘‘forces outside the university 
[that], both by happenstance and by design, have so intruded upon and 
changed the structure of our institutions that they have become, in real- 
ity, actual participants in the management of our colleges and univer- 
sities.’’ Traditionally, she observes in her article New Strings on the Ivory 
Tower, universities enjoyed almost unbridled discretion in admitting or 
rejecting students, in hiring, firing or promoting faculty members, and 
in deciding to pursue particular research projects. The doctrine of 
‘tacademic freedom,’’ which was so eloquently articulated by Chief Justice 
Warren in Sweezey v. New Hampshire,’ and even more eloquently by 
Justice Frankfurter in his concurring opinion, shielded the decisions and 


the decision-making processes of colleges and universities from public 
scrutiny. 





* United States District Judge for the District of Connecticut. A.B., Columbia Col- 
lege, 1960; J.D., Yale Law School, 1965; M. Litt. (International Law), University of Cam- 
bridge (England), 1967. Prior to his appointment to the federal bench in 1979, Judge Cabranes 
served as the first General Counsel of Yale University. The author acknowledges with gratitude 
the editorial assistance of his law clerk (1985-1986), Ms. Barbara McDowell of the Class of 
1985 of Yale Law School. He appreciates also the general advice that he received from Mr. 
Michael Olivas of the University of Houston before writing these introductory comments. 

1 354 U.S. 234 (1957); id. at 255 (Frankfurter, J., concurring). 
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‘‘The great assault on the traditional prerogatives of academic institu- 
tions began,’’ writes Fishbein, ‘‘with the courts’ willingness to entertain 
suits by students alleging violations of their constitutional rights by 
universities exercising inherent disciplinary powers.’’ For example, the 
landmark decision of the United States Court of Appeals for the Fifth Cir- 
cuit in Dixon v. Alabama State Board of Education? held that students 
could not be expelled from a state college or university without the fund- 
amental procedural safeguards of notice and a hearing. The courts were 
also willing to consider similar complaints from students at private in- 
stitutions predicated upon the alleged breach of an implied or quasi con- 
tract of enrollment. 

Donald L. Reidhaar, in his article The Assault on the Citadel, sug- 
gests that many of the most profound developments in university law over 
the past twenty-five years have concerned the expansion of student rights 
under the First and Fourteenth Amendments. Reidhaar, as an attorney and 
later as general counsel for the University of California, was an eyewitness 
to this ‘‘assault’’ from the inception of Berkeley’s Free Speech Movement, 
which triggered a decade of student protests on American campuses, 
through the affirmative-action debate sparked by Regents of the Univers- 
ity of California v. Bakke. 

A milestone in the extension to students of ‘‘the full panoply of First 
Amendment rights,’’ writes Reidhaar, was the Supreme Court’s decision 
in Tinker v. Des Moines Independent School District.* That decision sig- 
naled that restrictions on what could be said on campus would henceforth 
be subjected to exacting First Amendment scrutiny and ‘‘implicitly rejected 
the old in loco parentis concepts and the idea that education is a privilege.’ 
The right of college students to engage in peaceful political expression 
on campus subsequently received explicit recognition in Healy v. James.’ 
More recently, the Supreme Court held in Widmar v. Vincent® that stu- 
dent religious organizations must be given access to university facilities 
on the same terms as non-religious organizations. It is Reidhaar’s concern 
that such decisions may cause public universities to be characterized, under 
either federal or state law, as ‘‘public forums’’ where speech can be limited 
only by content-neutral time, place or manner restrictions. 

Reidhaar views the Bakke decision—which raised what he terms ‘‘the 
difficult problem of ‘affirmative action’ admissions, as it was labeled by 
its supporters, or ‘reverse discrimination,’ as it was labeled by its op- 
ponents’’—as ‘‘a great success for both our institutions and for society 
at large.’’ He contends that the Supreme Court, notwithstanding its ‘‘many 





294 F.2d 150, 154 (5th Cir.), cert. denied 368 U.S. 930 (1961). 
3 438 U.S. 265 (1978). 

393 U.S. 503 (1969). 

408 U.S. 169 (1972). 

454 U.S. 263 (1981). 
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and long’’ opinions in the Bakke case and its ‘‘ambiguous or ambivalent’’ 
language, succeeded in preserving university authority over student ad- 
missions, reducing public criticism of race-conscious admission programs 
and securing the admission of many qualified minority students to col- 
leges and universities. 

Student challenges to university disciplinary and admissions policies 
were soon joined in the courts by faculty challenges to university employ- 
ment and tenure decisions. In Board of Regents v. Roth’ and Perry v. 
Sindermann,* the Supreme Court held that faculty members are entitled 
to due process rights if they can establish a ‘‘property interest in their con- 
tinued employment.’’ More recently, Title VII, the Equal Pay Act and the 
Age Discrimination in Employment Act have created new mechanisms for 
faculty to contest university appointment, prometion, tenure and salary 
decisions. 

Rarely have courts been as perceptive as the court that recognized in 
Zahorik v. Cornell University? that ‘‘tenure decisions in an academic set- 
ting involve a combination of factors which tend to set them apart from 
employment decisions generally.’’ As Judge Winter observed: 


Where the tenure file contains the conflicting views of specialized scholars, 
triers of fact cannot hope to master the academic field sufficiently to review 
the merits of such views and resolve the differences of scholarly opinion. 
Moreover, the level of achievement required for tenure will vary between 
universities and between departments within universities. Determination of 
the required level in a particular case is not a task for which judicial tribunals 
seem aptly suited. Finally, statements of peer judgments as to departmental 
needs, collegial relationships and individual merit may not be disregarded 
absent evidence that they are a facade for discrimination.'® 


However, many judges and administrative agencies continue to believe 
themselves more competent than even our most eminent scholars in deter- 
mining the composition of college and university faculties. 

Professor William Kaplin of Catholic University observes in his over- 
view of Law on the Campus 1960-1985 that the boundary between public 
and private universities has shifted over the past quarter-century as a result 
of litigation, legislation and regulation concerning student and faculty 
rights. ‘“Through the device of the state action doctrine, private institu- 
tions and their officers are now sometimes subject to the constraints of 
the federal constitution, and there is a recent trend toward applying state 
constitutional constraints to private institutions in some circumstances,”’ 
writes Kaplin. ‘‘As for public institutions, the sovereign immunity doc- 
trine has eroded sufficiently that they are often subject to tort and con- 





7 408 U.S. 564 (1972). 

® 408 U.S. 593 (1972). 

® 729 F.2d 85, 92 (2d Cir. 1984) (Winter, J.). 
10 Id. at 93. 
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tract suits in much the same manner as private institutions.’’ Moreover, 
private and public universities are frequently accorded similar treatment 
by federal statutes and regulations. Kaplin notes that the law meanwhile 
has developed new distinctions between private secular and sectarian 
universities as well as among various types of sectarian institutions. 

The most significant constraints on the institutional autonomy of most 
private universities may be the conditions that the federal government at- 
taches to its grants, loans and contracts. The nation’s universities, having 
become (perhaps unavoidably) dependent upon federal support, are now 
confronted with all of the political and bureaucratic claims that customarily 
are associated with the regulatory state. 

A number of the strings attached to federal largesse are described by 
Estelle Fishbein. There is, for example, the Family Educational Rights and 
Privacy Act (the so-called ‘‘Buckley Amendment’’), which regulates the 
maintenance of student files by all universities that receive federal funds 
and, in the view of many educators, discourages candor in written evalua- 
tions of students. Similarly burdensome is the requirement that univer- 
sities establish internal Institutional Review Boards to evaluate federally 
funded biomedical and behavioral research involving human or animal 
subjects. Moreover, scholars who receive even small federal research grants 
must, like members of law firms keep detailed records of how they 
spend every moment of their professional time. 

John Beach notes that the government may also seek to influence the 
conduct of educational institutions by granting, withholding or revoking 
tax exemptions. Private universities may increasingly be called upon to 
defend their tax-exempt status, warns Beach, because ‘‘their freedom from 
taxation, however embedded in our tradition, is a matter of public policy— 
and hence subject to argumentation and to change.”’ 

Government intrusion into the university sometimes reaches almost 
comical extremes. For example, Estelle Fishbein recounts how the federal 
Department of Education complained to the University of California in 1985 
about allegedly ‘‘sexist’’ language used in its course descriptions. The of- 
fensive words included ‘‘mankind,’’ ‘‘manpower,”’ ‘‘workman’s compen- 
sation’’ and ‘‘fossil man.’’ 

It is difficult to argue against the general proposition that governments 
have the authority to set conditions for the use of public funds. Certainly, 
universities should account for the efficient use of every public dollar that 
they receive and should use that money in conformity with constitutional 
requirements of non-discrimination. Many universities are concerned, 
however, about what former Yale President Kingman Brewster once termed 
“‘the ‘now I have bought the button, I have a right to design the coat’ ap- 
proach’’ to the financial support of higher education. In other words, they 
fear that the expenditure of public moneys for particular university pur- 
poses will be used as leverage for the regulation of other, unrelated matters. 
Yet, as Fishbein notes, the public has shown little sympathy for what may 
be perceived as requests by the universities for exemption to the general 
American postulate of ‘‘take it or leave it.’’ 
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The formalization of substantive and procedural rules governing the 
rights and responsibilities of members of the university community—what 
Yale President A. Bartlett Giamatti has termed ‘‘the codification of the 
academy’’—is a development that is commented upon frequently by the 
contributors to this twenty-five year retrospective. 

Estelle Fishbein contends that ‘‘universities have the ability—even 
the responsibility—to diminish government intrusiveness by developing 
internal mechanisms of accountability.’’ For example, she suggests that 
many courts and government agencies will accord greater deference to 
university decisions if it appears that those decisions were reached through 
clearly defined processes incorporating ‘‘sufficient checks and balances 
to make it more likely than not that a decision free of impermissible bias 
has been made.’’ The adoption of such internal systems of accountability 
may further benefit the university by reducing arbitrary and capricious 
behavior by academic authorities and strengthening the morale of faculty 
and students alike. 

‘‘The most important development regarding the relationship between 
faculty and their institutions,’’ writes Thomas H. Wright in his article 
Faculty and the Law Explosion, ‘‘is that the relationship is now far less 
one of ‘understanding’ and ‘custom,’ and far more one of articulated rules.”’ 
Wright, the General Counsel of Princeton University, notes that faculty 
members have become more aware of their rights of free speech and equal 
opportunity as well as their responsibilities to fulfill contractual obliga- 
tions and adhere to duly enacted irstitutional codes of conduct. 

This ‘‘law explosion’’ is viewed by Wright as having produced both 
benefits and detriments for university faculties. The positive developments 
include an increased fairness on campus that is exemplified by new 
grievance procedures to facilitate the internal resolution of faculty disputes 
and ‘‘the replacement of hierarchical, authoritarian structures by more par- 
ticipatory ones.’’ Moreover, Wright suggests that the implementation of 
fair internal procedures has already produced the new legal principles of 
deference anticipated by Fishbein. He notes that these principles have been 
invoked successfully to quash subpoenas for academic research data, to 
preserve the confidentiality of university personnel decisions, and to defer 
to academic judgments in student admissions and evaluations. 

The major negative effect of the legal developments of the past quarter- 
century, says Wright, is ‘‘a diminished sense of control felt by faculty over 
their professional lives, and over their institutions.’’ He urges academic 
administrators to make it their goal to prevent the further erosion of fac- 
ulty participation in the governing of the university. Among the other 
adverse effects of the ‘‘legalization’’ of the university, says Wright, are 
the elevation of procedure over substance and the replacement of collegial- 
ity with adversariness in many university endeavors. 

The next quarter-century will undoubtedly hold as many challenges 
for the university and the university community as did the past quarter- 
century. New threats to institutional autonomy will be presented by what 
Roderick K. Daane of the University of Michigan terms ‘‘the burgeoning 
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entrepreneurial spirit in the professoriate.’’ For example, universities are 
likely to discover that private industry is no more reluctant than the govern- 
ment to impose conditions on its funding of university research and 
development. Furthermore, Thomas Wright predicts that conflicts will 
erupt among individual faculty members, universities, government agen- 
cies and private industry over the ownership of intellectual property 
generated by university research. 

Another challenge facing many universities in the years ahead, notes 
William Kaplin, will be adjusting their activities in response to tighter 
financial conditions. ‘‘Because of the combined pressures of inflation, new 
types of institutional costs (such as computers and other technology), 
declining enrollments, and now, government aid reduction,’’ writes 
Kaplin, ‘‘financial belt-tightening has become a fact of life affecting many 
aspects of institutional operation. Many legal questions have arisen con- 
cerning standards and procedures for faculty and staff layoffs, termina- 
tion of tenured faculty, and reduction or termination of programs.”’ 

The university will also face new challenges during the next quarter- 
century in the continuing struggle to preserve its essential diversity, 
pluralism and institutional self-determination. Accordingly, John Beach, 
in his analysis of The Management and Governance of Academic Institu- 
tions, calls upon university administrators to devote themselves to the pro- 
tection of institutional academic freedom as ‘‘a serious part of their job.’’ 
This commitment may include, for example, greater effort to preserve 
the university as a forum for the expression of unpopular views. 

Beach warns that, for public and private universities alike, ‘‘[ullti- 
mately, . . . the only restraint upon state control of all aspects of institu- 
tional governance is the public policy or constitutional doctrine of the 
day.”’ He therefore urges the academic community to seek to establish what 
fundamental constraints, if any, may limit governmental intervention in- 
to institutional affairs ‘‘to the end of rendering [such constraints] ques- 
tions of law before they become solely questions of politics.’’ It is the 
responsibility of the university to state and re-state the constitutional and 
socio-political values that historically inclined governments to exercise 
special restraint and forebearance in the regulation of higher education. 

The expansion of the law affecting institutions of higher education 
over the past twenty-five years has been accompanied, of course, by an 
expansion of the role of the university counsel. Thomas Wright recalls 
that Jacques Barzun, the prominent practitioner and student of American 
university administration, included a model organizational chart for the 
modern university in his 1968 book The American University: How It Runs, 
Where It Is Going. The chart listed 40 senior administrative positions— 
including the manager of the university bookstore—but not even one 
lawyer. 

Times have most assuredly changed. Roderick Daane, in his article 
The Role of University Counsel, notes that the percentage of colleges 
and universities with in-house counsel has doubled since 1972 and 
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that 70 percent of those schools with annual budgets of more than 
$50 million now employ in-house counsel. In 1961, representatives of fewer 
than 50 universities and university systems attended the first annual con- 
ference of the National Association of College and University Attorneys; 
membership in NACUA had risen by 1985 to include some 1,200 cam- 
puses in the United States and Canada. 

The role of today’s university attorneys, writes Daane, differs in several 
important respects from the role of counterparts in the business world. 
Lawyers for their universities must serve a more diverse clientele and pur- 
sue a broader range of objectives than do lawyers for corporations. 
Indeed, they often find themselves wondering just who the client is as 
they seek to resolve disputes involving university administrators, students, 
faculty members and other employes, trustees, alumni and the commun- 
ity at large. The university counsel must also contend with the special 
legal problems presented by the openness, self-criticism, and subjective 
performance criteria that are characteristic of institutions of higher 
learning. 

An important function of the counsel is to determine the extent to 
which the law must intrude into the activities of other members of the 
university community. For example, Thomas Wright finds that univers- 
ity administrators have largely succeeded in insulating their teachers and 
researchers from the pressures of increased regulation by themselves 
assuming the burdens of keeping federally mandated records, compiling 
affirmative action reports and hiring specialists to monitor the safety of 
university laboratories. 

William Kaplin observes that the past quarter-century has seen the 
development of the practice of ‘‘preventive law’’ by university attorneys 
and administrators. ‘‘Preventive law involves administrator and counsel 
in a continual process of establishing the degree of legal risk exposure 
the institution is willing to assume in particular situations and avoiding 
or resolving the legal risks it is unwilling to assume,’’ explains Kaplin. 
‘*T’:e success of such legal planning depends on a careful sorting out and 
interrelating of legal and policy issues. Teamwork between administrator 
and lawyer is therefore a critical ingredient.’’ 

Moreover, the astute academic leader may recognize that the univers- 
ity’s legal office can serve as an instrument for reinforcement of the authori- 
ty of the central administration. The counsel is uniquely positioned to 
discover and influence those actions of university personnel that could 
subject the university to litigation as well as those actions of government 
officials and other outside forces that could affect the university. 

Yes, the university counsel is a lawyer for a regulated industry. But 
the counsel is also something more: an intermediary between the academy 
and the courtroom or government agency; the author of new internal 
procedures of accountability that may encourage greater deference to the 
decisions of the university; and the advocate of constitutional and pruden- 
tial doctrines that would prevent all higher education from being con- 





268 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 12, No.3 


verted into a mere arm of the state. The university attorney is the guar- 
dian of the basic values of institutional autonomy and self-determination 
that are indispensable to the academic enterprise. 








LAW ON THE CAMPUS 1960-1985: 
YEARS OF GROWTH AND 
CHALLENGE* 


WILLIAM A. KAPLIN** 


I. INTRODUCTION: THE INCREASINGLY COMPLEX 
RELATIONSHIP BETWEEN LAW AND ACADEME 


The last quarter century has witnessed an enormous expansion in 
the law’s presence on America’s campuses. Whether one is engaged in 
campus disputes, planning to avoid future disputes, or charting an 
institution’s policies and priorities, law has become an indispensable 
component of decision making. Questions of educational policy have 
increasingly become converted into legal questions as well. The last 
twenty-five years have seen courts called upon to resolve thorny issues 
of academic discipline with respect to student misconduct,’ academic 


dishonesty,? and unsatisfactory academic performance.* Some institutions 
have been sued for failing to desegregate their student bodies and faculties,* 
while others have been sued for implementing programs designed to correct 
racial imbalances in student bodies and faculties.’ Faculty members 





* The bulk of this article is adapted from various excerpts from the author’s new 
volume, THE LAw OF HIGHER EDUCATION: A COMPREHENSIVE GUIDE TO LEGAL IMPLICATIONS OF 
ADMINISTRATIVE DECISION MAKING (2nd ed. 1985). These excerpts are used by permission 
of the copyright holder; copyright © 1985, Jossey-Bass Inc., Publishers, San Francisco. 

** Professor of Law, Catholic University; Consultant to the General Counsel, Cath- 
olic University; A.B., University of Rochester, 1964; J.D. Cornell University; 1967; Editor, 
Journal of College & University Law (1976-1980). The author acknowledges the contribu- 
tions of Charles J. Reid, Jr.; J.D. 1982, J.C.L. 1985, Catholic University, who assisted in 
the preparation of both this article and the book on which the article is based. 

' See, e.g., Soglin v. Kauffman, 418 F.2d 163 (7th Cir. 1969); Esteban v. Central 
Mo. State College, 277 F. Supp. 649 (W.D. Mo. 1967), aff’d, 415 F.2d 1077 (8th Cir. 
1969). 

2 See, e.g., Henson v. Honor Committee of Univ. of Va. 719 F.2d 69 (4th Cir. 1983); 
Slaughter v. Brigham Young Univ., 514 F.2d 622 (10th Cir. 1975); Napolitano v. Trustees 
of Princeton Univ., 186 N.J. Super. 548, 453 A.2d 263 (1982). 

+ See, e.g., Board of Curators of Univ. of Mo. v. Horowitz, 435 U.S. 78 (1978); 
Gamble v. University of Minn., 639 F.2d 452 (8th Cir. 1981); Sofair v. State Univ. of N.Y. 
Upstate Medical Center, 44 N.Y.2d 475, 377 N.E.2d 730, 406 N.Y.S.2d 276 (1978). 

* See, e.g., Geier v. University of Tenn., 597 F.2d 1056 (6th Cir. 1979); Richardson 
v. Blanton, 597 F.2d 1078 (6th Cir. 1979); Norris v. State Council of Higher Educ., 327 
F. Supp. 1368 (E.D. Va. 1971), aff'd without opinion, 404 U.S. 907 (1971). 

5 See, e.g., Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978); Valentine 
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have challenged institutional decisions regarding the denial of tenure® 
as well as its termination.” Researchers have asserted that they possess 
an academic freedom privilege exempting them from having to disclose 
the results of their scholarship in courtroom settings,* while other 
faculty members have claimed that academic freedom protects them 
from having to testify with respect to such matters as tenure decisions.° 
Institutional authority to regulate student organizations has been chal- 
lenged.** Colleges and universities have been held liable for breaches of 
campus security resulting in injury or death to students.’ Outsiders 
have sued institutions to gain access to the campus.'* Student-athletes 
injured during practice or competition have sought to apply workers’ 
compensation law against institutions.'* Students and others have sought 
to apply federal non-discrimination laws to the campus, while some 
institutions have sought to limit the reach of these laws.'* Retirement 
programs at a number of institutions have been challenged on grounds 
that they discriminated on the basis of sex.'® Faculties have sought to 





v. Smith, 654 F.2d 503 (8th Cir. 1981); DeRonde v. Regents of the Univ. of Cal., 28 Cal. 
3d 875, 625 P.2d 220, 172 Cal. Rptr. 677 (1981); McDonald v. Hogness, 92 Wash. 2d 431, 
598 P.2d 707 (1979). 

® See, e.g., Goodisman v. Lytle, 724 F.2d 818 (9th Cir. 1984); Kilcoyne v. Morgan, 
664 F.2d 940 (4th Cir. 1981); Beitzell v. Jeffrey, 643 F.2d 870 (1st Cir. 1981); Davis v. 
Oregon State Univ., 591 F.2d 493 (9th Cir. 1978); McLendon v. Morton, 249 S.E.2d 919 
(W. Va. 1978). 

7 See, e.g., Perry v. Sindermann, 408 U.S. 593 (1972); Korf v. Ball State Univ., 726 
F.2d 1222 (7th Cir. 1984); Frumkin v. Board of Trustees of Kent State Univ., 626 F.2d 19 
(6th Cir. 1980); Adamian v. Jacobsen, 523 F.2d 929 (9th Cir. 1975). 

® See, e.g., Buchanan v. American Motors Corp., 697 F.2d 151 (6th Cir. 1983); Dow 
Chemical Co. v. Allen, 672 F.2d 1262 (7th Cir. 1982); In re Grand Jury Subpoena Dated 
Jan. 4, 1984, 583 F. Supp. 991 (E.D.N.Y. 1984), rev’d and remanded, 750 F.2d 223 (2d 
Cir. 1984). 

® See Gray v. Board of Higher Educ., 692 F.2d 901 (2d Cir. 1982); In re Dinnan, 
661 F.2d 426 (5th Cir. 1981). 

” See, e.g., Widmar v. Vincent, 454 U.S. 263 (1981); Papish v. Board of Curators 
of Univ. of Mo., 410 U.S. 667 (1973); Healy v. James, 408 U.S. 169 (1972). 

" See, e.g., Jesik v. Maricopa County Community College Dist., 125 Ariz. 543, 611 
P.2d 547 (1980); Mullins v. Pine Manor College, 389 Mass. 47, 449 N.E.2d 331 (1983); 
Miller v. New York, 62 N.Y.2d 506, 467 N.E.2d 493 (1984). But see Relyea v. Florida, 
385 So. 2d 1378 (Fla. Dist. Ct. App. 1980). 

See, e.g., American Future Sys., Inc. v. Pennsylvania State Univ., 688 F.2d 907 
(3d Cir. 1982), on remand, 553 F. Supp 1268 (M.D. Pa. 1983) (AFS II); American Future 
Sys. v. Pennsylvania State Univ., 618 F.2d 252 (3d Cir. 1980) (AFS I); Brooks v. Auburn 
Univ., 412 F.2d 1171 (5th Cir. 1969); Braxton v. Municipal Court, 10 Cal. 3d 138, 514 
P.2d 697, 109 Cal. Rptr. 897 (1973); Harrell v. Southern Ill. Univ., 120 Ill. App. 3d 161, 
457 N.E.2d 971 (1983); New Jersey v. Schmid, 84 N.J. 535, 423 A.2d 615 (1980). 

' Rensing v. Indiana State Univ. Bd. of Trustees, 444 N.E.2d 1170 (Ind. 1983). 

* See, e.g., Grove City College v. Bell, 104 S. Ct. 1211 (1984); Southeastern 
Community College v. Davis, 442 U.S. 397 (1979); Cannon v. University of Chicago, 441 
U.S. 677 (1979). 

's See, e.g., Spirt v. Teachers Ins. & Annuity Ass’n, 691 F.2d 1054 (2d Cir. 1982), 
remanded, 463 U.S. 1223 (1983), on remand, 735 F.2d 23 (2d Cir. 1984), cert. denied, 
105 S. Ct. 247 (1984). 
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apply federal collective bargaining law to their employment relation- 
ships, while institutions have asserted that such law is inconsistent 
with the academic model of governance."® Institutions themselves have 
challenged state decisions on chartering and licensure,’’ as well as 
decisions of accrediting agencies.’* In this explosion of litigation, ap- 
parently no icon has been safe: Institutions have taken to the courts to 
sue the leading athletic association over television broadcast rights for 
football games.’® 

As judicial business has expanded, so has the use of administrative 
agencies as alternative forums for airing legal disputes. Over the last twenty- 
five years, particularly through the 1970s, a torrent of new regulations has 
been promulgated by federal and, to a lesser extent, state and local, 
agencies. Despite recent talk of government deregulation, most of these 
regulations are still in force, and new regulations are still being issued. 
Thus, postsecondary institutions may find themselves before the federal 
Equal Employment Opportunity Commission, the National Labor Rela- 
tions Board, the Education Appeal Board of the U.S. Department of 
Education or the administrative law judges for the Department’s Office 
for Civil Rights, agency boards of contract appeals, the appellate division 
of the Internal Revenue Service, state licensing or approval boards, state 
public employment or civil service commission, state workers’ compen- 
sation and unemployment compensation boards, state and local human 
relations commissions, local zoning boards, and other quasi-judicial 
bodies at all levels of government. Proceedings can be complex, and 
the legal sanctions that such agencies may invoke can be substantial. 

Paralleling these developments has been an increase in the forums 
for dispute resolution created by private organizations and associations 
involved in postsecondary governance or by institutions themselves. 





'® See, e.g., NLRB v. Yeshiva Univ., 444 U.S.-672 (1980); Loretto Heights College 
v. NLRB, 742 F.2d 1245 (10th Cir. 1984); NLRB v. Stephens Inst., 620 F.2d 720 (9th Cir 
1980). See also Lewis Univ., 265 N.L.R.B. 1239 (1982), rev’d in part, 765 F.2d 616 (7th 
Cir. 1985); College of Notre Dame, 245 N.L.R.B. 386 (1979); Barber-Scotia College, Inc. 
245 N.L.R.B. 406 (1979) (in all of these cases the NLRB declined to extend the principles 
of NLRB v. Catholic Bishop, 440 U.S. 490 (1979), to higher education). See infra notes 
126-128 and accompanying text. 

1” See, e.g., New Jersey State Bd. of Higher Educ. v. Board of Directors of Shelton 
College, 90 N.J. 470, 448 A.2d 988 (1982); Nova Univ. v. Board of Governors of Univ. of 
N.C., 305 N.C. 156, 287 S.E.2d 872 (1982); Shelton College v. State Bd. of Higher Educ., 
48 N.J. 501, 226 A.2d 612 (1967); State v. Williams, 253 N.C. 337, 117 S.E.2d 444 (1960). 

8 Marlboro Corp. v. Association of Independent Colleges and Schools, 556 F.2d 78 
(1st Cir. 1977); Marjorie Webster Junior College v. Middle States Ass’n. of Colleges and 
Secondary Schools, Inc., 432 F.2d 650 (D.C. Cir.) cert. denied, 400 U.S. 965 (1970); 
Rockland Inst., Division of Amistad Vocational Schools, Inc. v. Association of Independ- 
ent Colleges and Schools, 412 F. Supp. 1015 (C.D. Cal. 1976); Parsons College v. North 
Cent. Ass’n of Colleges and Secondary Schools, 271 F. Supp. 65 (N.D. Ill. 1967). 

’* National Collegiate Athletic Ass’n v. Board of Regents of Univ. of Okla., 104 S. 
Ct. 2948 (1984). 
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Thus, besides appearing before courts and administrative agencies, 
postsecondary institutions may become involved in grievance proce- 
dures for faculty and staff unions, hearings of accrediting agencies on 
the accreditation status of institutional programs, probation hearings of 
athletic conferences, and censure proceedings of the American Associ- 
ation of University Professors. Similarly, postsecondary institutions have 
created internal processes, such as faculty grievance committees, stu- 
dent judiciaries, and honor boards for resolving disputes without resort 
to outside agencies. Other new processes have been created by institu- 
tions because they are required by law—for instance, the institutional 
review boards that oversee certain scientific experimentation as man- 
dated by federal regulations.” 

The remainder of this article highlights some of the most significant 
evolving aspects of the relationship between law and academia. The 
discussion is not exhaustive; it is intended to whet, rather than satisfy, 
the reader’s appetite and to provide the background against which other 
more specific developments of the past quarter century may be ad- 
dressed. 


II. LEGAL IMPLICATIONS OF CHANGES IN SOCIAL 
STRUCTURES AND EDUCATIONAL POLICIES 


Traditionally, the law accorded postsecondary institutions extensive 


autonomy in their daily operations. The academic environment was 
thought to be delicate and complex. Outsiders such as lawyers or judges 
would, almost by definition, be ignorant of the special arrangements 
and sensitivies underpinning this environment. Academia could operate 
well, by this view, only when its traditional means of governance by 
consensus and collegiality was fully respected. 

The judiciary developed various doctrines that had the effect of 
protecting this academic autonomy. The college’s relationship to its 
students was said to be parental in nature. Since the college acted in 
loco parentis, it could exercise virtually unchecked authority over 
students’ lives.?’ Students similarly could not rely on claims to consti- 
tutional rights. Constitutional constraints did not apply at all to private 
education, and attendance at public postsecondary institutions was 
considered a privilege and not a right. Being a ‘‘privilege,”’ attendance 





20 See DuVal, The Human Subjects Protection Committee: An Experiment in Decen- 
tralized Federal Regulation, 1979 A.B.F. RESEARCH J. 571. 

21 See, e.g., Gott v. Berea College, 156 Ky. 376, 161 S.W. 204 (1913). In Gott, the 
court held that since: 

[c]ollege authorities stand in loco parentis concerning the physical and moral 

welfare and mental training of the pupils . . . we are unable to see why, to that 

end, they may not make any rule or regulation for the government or betterment 

of their pupils that a parent could make for the same purpose. 
Id. at 379, 161 S.W. at 206. 
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could constitutionally be extended and was subject to termination on 
whatever conditions the institution determined were in its and the 
students’ best interests.2 Occasionally courts did hold that students had 
some contract rights under an express or implied contractual relation 
with the institution, but typically the institution was given virtually 
unlimited power to dictate the contract terms, and the contract, once 
made, was construed heavily in the institution’s favor.”* 

Courts were similarly deferential when it came to questions of 
academic employment. Academic judgments iegarding appointment, 
promotion, and tenure were thought to be expert judgments suitably 
governed by the complex traditions of the academic world. Furthermore, 
the Constitution did not protect faculty members any more than it did 
students. The Constitution did not extend to private education, and 
academic employment in public institutions was also held to be a 
privilege, not a right.”* 

In the years following World War II, various events conjoined to 
re-shape postsecondary education’s external and internal environment, 
thus laying the groundwork for later challenges to academic autonomy. 
The G.I. Bill expansions of the late 1940s and early 1950s,”> and the 
‘‘baby-boom’’ expansion of the 1960s, brought large numbers of new 
students, faculty members, and administrative personnel into the edu- 
cational process. The expanding pool of persons seeking postsecondary 
education also prompted the growth of new educational institutions and 
programs, as well as new methods for delivering educational services. 
The changed demographics of higher education resulted in other signif- 





22 Hamilton v. Regents of the Univ. of Cal., 293 U.S. 245 (1934). 

28 See, e.g., Anthony v. Syracuse Univ., 224 A.D. 487, 231 N.Y.S. 435 (1928) (the 
institution’s action in dismissing a student was upheld by the court without assigning a 
reason but apparently because she was not a ‘‘typical Syracuse girl’’). 

24 Oliver Wendell Holmes, serving at the time on the Massachusetts Supreme Judicial 
Court and writing an opinion upholding the firing of a police officer, enunciated what 
would come to be the classic statement of the right-privilege distinction in public 
employment: 

The petitioner may have a constitutional right to talk politics, but he has no 

constitutional right to be a policeman. There are few employments for hire in 

which the servant does not agree to suspend his constitutional rights of free 
speech as well as of idleness by the implied terms of his contract. The servant 
cannot complain, as he takes the employment on the terms which are offered 
him. ~ 
(McAuliffe v. Mayor of New Bedford, 155 Mass. 216, 220, 29 N.E. 517, 517-518 (1892).] 
One of the most important legal changes during the last twenty-five years was the 
‘‘demise’’ of this right-privilege distinction as applied to public employment and other 
matters. See Van Alstyne, The Demise of the Right-Privilege Distinction in Constitutional 
Law, 81 Harv. L. REv. 1439 (1968). 

28 The Serviceman’s Readjustment Act of 1944, 58 Stat. 284, was amended numerous 
times in the 1940s and 1950s. The Act and its amendments are codified at 38 U.S.C. §§ 
1801-1827 (1982). 
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icant shifts as well. Becuase of the increased job and promotion oppor- 
tunities occasioned by rapid growth, there were many new academics 
who were unfamiliar with and had insufficient time to learn the old 
rules. Other new arrivals were hostile to traditional attitudes and values 
because they perceived them as part of a process that had excluded 
their group or race or sex from access to academic opportunity in earlier 
days. For others in newer settings—such as junior and community 
colleges, technical institutes, and experiential learning programs—the 
traditional trappings of academia simply did not fit. 

The established patterns of deference to authority and tradition 
were also increasingly irrelevant to many of the new students. The 
emergence of the student-veteran; the loosening of the ‘‘lock-step”’ 
pattern of educational preparation, which led students directly from 
high school to college to graduate work; and, finally, the lowered age 
of majority—all combined to make the in loco parentis relationship 
between institution and student less and less tenable. New demands for 
professional credentials also made higher education an economic neces- 
sity for many. Some students, such as the G.I. Bill veterans, had cause 
to view higher education as an earned right. 

As a broader and larger cross section of the world passed through 
postsecondary education’s gates, institutions became more tied to the 
outside world. Spurred on by Sputnik and then by promises of new 
frontiers and great societies, government signed on as a partner in the 
higher education enterprise.”° Links in the partnership were forged by 
the enactment of such laws as the National Defense Education Act of 
1958,”” the Higher Education Facilities Act of 1963,28 and the Higher 
Education Act of 1965.7? An increasingly complex government also 
came to rely on the resources of higher education institutions in many 
fields of basic and applied research. 

Higher education institutions came into contact with the outside 
world in other ways as well. During the past twenty-five years, private 
foundations became an increasingly important source of institutional in- 
come. Social and political movements—notably the civil rights movement 
and the movement against the Vietnam War—became a more integral part 
of campus life. And when these movements, along with the other 





26 See H.D. GRAHAM, THE UNCERTAIN TRIUMPH: FEDERAL EDUCATION POLICY IN THE 
KENNEDY AND JOHNSON YEARS (1984). See generally, Apvisory COMMITTEE ON INTERGOVERN- 
MENTAL RELATIONS, THE EVOLUTION OF A PROBLEMATIC PARTNERSHIP: THE FEDS AND HIGHER ED 
(1981). 

27 Pub. L. No. 85-864, 72 Stat. 1590 (1958) (codified as amended in scattered sections 
of 20 U.S.C. and 42 U.S.C.). 

28 Pub. L. No. 88-204, 77 Stat. 363 (1963) (codified as amended at 20 U.S.C. §§ 701- 
710 (1982)). 

* Pub. L. 89-329, 79 Stat. 1219 (1965) (codified as amended at 20 U.S.C. §§ 1001- 
1150 (1982)). 





1985} OVERVIEW 275 


outside influences, converged on postsecondary institutions, the law 
came also. 

By the early 1970s the old autonomy was only a nostalgic reminis- 
cence. The realities of the relationship between law and academe had 
dramatically changed. Federal and state governments had become heav- 
ily involved in postsecondary education, creating many new legal 
requirements and new forums for raising legal challenges.*° Students, 
teachers, other employees, and outsiders had become more willing and 
more able to sue postsecondary institutions and their officials. Courts 
had become more willing to entertain such suits on their merits and to 
offer relief from certain institutional actions.’ Institutions themselves 
were increasingly resorting to the courts to protect their own interests. 

In the 1980s the development of higher education law continues to 
reflect, and be reflected in, social and political movements in higher 
education and in the world outside the campus. Perhaps the most 
obvious changes have been in the area of the federal government’s 
support for the partnership that it had built with higher education. 
Budgets are cut, and programs are reduced or eliminated. In the 
scramble for funds, issues arise concerning equitable allocation of funds 
among and within institutions and among various categories of needy 
students. As the burden of diminishing support is perceived to fall on 
minority and low-income students, whose numbers may decrease if 
government aid is not forthcoming, or on the minority and women 
faculty newcomers most subject to layoffs prompted by budget cuts, 
new civil rights issues are emerging. As the pool of funds available for 
institutional aid shrinks, institutions consider alliances with the corpo- 
rate hi-tech world that, in turn, create other new legal programs.** 

Government budget cutting also adds new impetus to yet another 
prominent trend: institutional responses to tighter financial times. Be- 
cause of the combined pressures of inflation, new types of institutional 
costs (such as computers and other technology), declining enrollments, 
and now, government aid reduction, financial belt-tightening has be- 
come a fact of life affecting many aspects of institutional operation. 
Many legal questions have arisen concerning standards and procedures 
for faculty and staff layoffs, termination of tenured faculty, and reduc- 
tion or termination of programs.** As some institutions are strained to 





3@ See CARNEGIE FOUNDATION FOR THE ADVANCEMENT OF TEACHING, THE CONTROL OF THE 
Campus: A REPORT ON THE GOVERNANCE OF HIGHER EDUCATION (1982). 

31 See R. O’NEIL, THE Courts, GOVERNMENT, AND HIGHER EDUCATION (1972). 

32 IMPACT AND CHALLENGES OF A CHANGING FEDERAL ROLE (V.A. Hodgkinson ed. 1985). 

%* Tatel & Guthrie, The Legal Ins and Outs of University-Industry Collaboration, 64 
Epuc. REc. 19 (1983). 

% See, e.g., Jimenez v. Almodovar, 650 F.2d 363 (1st Cir. 1981); Krotkoff v. Goucher 
College, 585 F.2d 675 (4th Cir. 1978); AAUP v. Bloomfield College, 129 N.J. Super. 249, 
322 A.2d 846 (1974), aff'd, 136 N.J. Super. 442, 346 A.2d 615 (1975). 
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their financial limits, other questions concerning closures, mergers, and 
bankruptcies have arisen.** 

The story of higher education in the 1980s, however, is by no 
means primarily one of retrenchment. Numerous other trends and 
innovations seemingly foreshadow the path of future legal development. 
One of the most significant is the mushrooming technological revolution 
on campus. The use of computers creates new issues of privacy, as well 
as new contract, patent, and copyright issues.** Biotechnological re- 
search raises issues concerning use of human subjects*’ and the patent- 
ability and licensing of discoveries.** Devising and enforcing 
specifications for the lease or purchase of technology for office support, 
laboratories, or innovative learning systems creates complex contract/ 
commercial law problems. 

Related to the technological revolution is the expanding alliance 
between the campus and the corporate world.*® As this alliance is 
forged, questions of institutional autonomy and academic freedom are 
being raised. Complex problems concerning the structuring of research 
agreements, patent and licensing arrangements, and trade secrets now 
present themselves.*° The specter of conflicts of interest, for both faculty 
researchers and the institution as a corporate entity, arises.*’ And federal 
government support for university-industrial cooperative research has 
become an issue, as has federal regulation in such sensitive areas as 
genetic engineering and dissemination of research discoveries.“ 





35 See Leftwich v. Harris-Stowe College, 702 F.2d 686 (8th Cir. 1983). See generally 
J. O’NeEmL & S. BARNETT, COLLEGES AND CORPORATE CHANGE: MERGER, BANKRUPTCY, AND 
CxosurE (1981). 

36 See P. HOLLANDER, COMPUTERS IN EDUCATION: LEGAL LIABILITIES CONCERNING THEIR 
Use AND ABUSE (1985); Lautsch, Computers and the University Attorney: An Overview of 
Computer Law on Campus, 5 J. Cot. & U.L. 217 (1978). 

37 See D.M. MALONEY, PROTECTION OF HUMAN RESEARCH SUBJECTS: A PRACTICAL GUIDE 
TO FEDERAL LAWS AND REGULATIONS (1984); President’s Commission for the Study of Ethical 
Problems in Medicine and Biomedical and Behavioral Research, First Biennial Report, 47 
Fed. Reg. 13,272 (1982). 

%* See Diamond v. Diehr, 450 U.S. 175 (1981); Diamond v. Chakrabarty, 447 U.S. 
303 (1980); Smith, Implications of Uniform Patent Legislation to Colleges and Universi- 
ties, 8 J. CoLL. & U.L. 82 (1981). 

%* Bach & Thornton, Academic-Industrial Partnerships in Biomedical Research: 
Inevitability and Desirability, 64 Enuc. Rec. 26 (1983). 

* Fowler, University-Industry Research Relationships: The Research Agreement, 9 
J. Cott. & U.L. 515 (1982). 

* Comment, Ties That Bind: Conflicts of Interest in University-Industry Links, 17 
U. CaL. Davis L. Rev. 895 (1984). 

“2 Regulations governing recombinant DNA research have proved to be especially 
volatile and subject to numerous revision; the most recent NIH regulations are found at 
49 Fed. Reg. 46,256 (1984). Regarding dissemination of the work product of federally 
funded research, see the Uniform Patent Legislation found at Pub. L. No. 96-517, 94 Stat. 
3015 (1980) (codified at 35 U.S.C. § 200-211 (1982)). 
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Another major trend is student (or educational) consumerism.** A 
shift from a seller’s to a buyer’s market has spurred competition among 
institutions in the search for students and introduced marketing tech- 
niques and attitudes into postsecondary education. A new emphasis on 
students as consumers of education with attendant rights, to whom 
institutions owe corresponding responsibilities, has further undermined 
the traditional concept of education as a privilege. Student litigation on 
matters such as tuition and financial aid, course offerings, award of 
degrees, campus security, and support services has become more com- 
mon, as have governmental efforts at consumer protection regulation on 
behalf of students. 

Institutional self-regulation, partly a response to student consum- 
erism, has also gained in significance.** The movement is not back to 
the old days of institutional autonomy, when institutions governed their 
cloistered worlds by tradition and consensus. Rather, the new move- 
ment is spawning an increase in institutional guidelines and regulations 
on matters concerning students and faculty and in grievance processes 
for airing complaints.** On the one hand, by creating new rights and 
- responsibilities or making existing ones explicit, this movement gives 
members of campus communities more claims to press against one 
another. On the other hand, the new self-regulation facilitates the 
internal and more collegial resolution of claims, forestalling the inter- 
vention of courts, legislatures, and administrative agencies in campus 
matters. 

Federal government deregulation of education, another nascent 
trend, is the flip side of institutional self-regulation: success at the latter 
may be urged as justification for the former and vice versa. Substantial 
deregulation, would, of course, reduce the numbers and types of federal 
requirements applicable to campuses; it would also reduce the potential 
for lawsuits and administrative agency proceedings concerning federal 
requirements. But the deregulation flame has not yet set fire to any 
forests. How far it will progress—or how much federal regulation, if 
removed, would be replaced by comparable state regulation or self- 
regulation—is not clear; nor is it clear that deregulation as currently 
envisioned would inevitably benefit education.** 





«3 D. RIESMAN, ON HIGHER EDUCATION: THE ACADEMIC ENTERPRISE IN AN ERA OF RISING 
STUDENT CONSUMERISM (1981). 
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45 See, e.g., E. EL-KHAWAS, NEW EXPECTATIONS FOR FAIR PRACTICE: SUGGESTIONS FOR 
INSTITUTIONAL REVIEW (1976); El-Khawas, Solving Problems Through Self-Regulation, Epuc. 
REc. 323 (1978); Saunders, How to Keep the Government from Playing the Featured Role, 
59 Epuc. REc. 61 (1978). : : : 4 
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In addition to these trends, the post-World War II movement toward 
diversity in postsecondary education has continued into the 1980s in 
important ways. Although the 1970s brought some moderation in the 
birth and growth of institutions and expansion of student bodies, the 
diversity of students and of special educational programs to serve their 
needs has nevertheless increased. The percentage of women enrolled as 
students is greater than ever before; women, in fact, are now a major- 
ity.”7 The proportion of blacks also increased in the 1970s, with black 
student enrollment increasing more rapidly than white student enroll- 
ment, especially in community colleges.** The proportion of postsec- 
ondary students who are ‘‘adult learners,’’ beyond the traditional college 
age of eighteen to twenty-four years old, has also increased markedly.* 
The proportion of part-time students (many of whom are also women 
and/or adult learners) has similarly increased, with part-time enroll- 
ments rising much faster than full-time enrollments in the 1970s.*° 
Military personnel have become a substantial component of the adult- 
learner and part-timer populations. Moreover, new federal laws and 
regulations protecting handicapped persons have laid the basis for an 
influx of handicapped students into higher education." 

One further category of students, posing challenges different from 
the categories above, has also begun substantial growth: foreign stu- 
dents. These students are making a particularly important contribution 
to campus diversity and are also having a direct impact on law. The 
application of immigration law to foreign students has become a major 
concern for federal officials who must balance shifting political and 
educational concerns as they devise and enforce regulations, and for 
postsecondary administrators who must work within these complex 
regulations on their own campuses.*” 

These changes in the student population have been reflected, as 
expected, in changes in the universe of postsecondary institutions and 
programs. Community colleges and private two-year institutions have 





47 Cowan, Higher Education Has Obligations to a New Majority, CHRON. OF HIGHER 
Epuc., June 23, 1980, at 48, col. 1. 

** BLACK STUDENTS IN HIGHER EDUCATION: CONDITIONS AND EXPERIENCES IN THE 1970s 
(G. Thomas ed. 1981). 

* K. Cross, ADULTS AS LEARNERS: INCREASING PARTICIPATION AND FACILITATING LEARNING 
(1981). 

8° Qstar, Part-Time Students: The New Majority for the 1980’s, CHRON. OF HIGHER 
Epuc., Oct. 7, 1981, at 56, col. 1. 

*t See particularly the Rehabilitation Act of 1973, 29 U.S.C. § 791-796, and the 
implementing regulations in 34 C.F.R. Part 104 (1984); and see generally L. ROTHSTEIN, 
RIGHTS OF PHYSICALLY HANDICAPPED Persons (1984). Students with orthopedic impairments 
require removal of architectural barriers, and students with other handicaps may be 
entitled to other reasonable accomodations. Professor Rothstein’s book provides a detailed 
discussion of these issues and related litigation. 

* For analysis of the actual and projected growth of the foreign student population, 
and the challenges it creates for institutions, see AMERICAN COUNCIL ON EDUCATION ComMIT- 
TEE ON FOREIGN STUDENTS AND INSTITUTIONAL POLICY, FOREIGN STUDENTS AND INSTITUTIONAL 
Pouicy: TOWARD AN AGENDA For ACTION (1982). Recent presidential administrations’ use of 
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become more prominent, as their student enrollments and the numbers 
of new institutions grew at a faster rate than four-year and graduate 
institutions.** Postsecondary education programs sponsored by private 
industry have increased, creating a new context for questions about 
state degree-granting authority and private accreditation, as well as 
about academic freedom and other faculty/student rights and obliga- 
tions. Work-study programs, internships, and other forms of experiential 
education have increased in numbers and importance.** The movement 
raises new questions on matters such as institutional liability for off- 
campus acts; the use of affiliation agreements with outside entities; and 
coverage of experiential learners under workers’ compensation, unem- 
ployment compensation, and minimum wage laws. 

As is evident from even this cursory review, the contemporary 
world of higher education stands in stark contrast to that of twenty-five 
years ago. Student bodies and faculties have changed in significant 
ways, having different needs and posing different challenges which 
higher education is addressing through a variety of innovations as well 
as through traditional structures. The federal government’s partnership 
with higher education has gone through several metamorphoses as 
federal support, having steadily increased through much of the 1960s 
and 70s, is now trimmed back. Technological inventions undreamt of 
twenty-five years ago now demand equally innovative responses. Law has 
played a role in all these permutations, sometimes hindering creativity, 
at other times facilitating it, and often confounding those who would try 
to wish the law away. 


Il. THE EVOLUTION OF THE DICHOTOMY BETWEEN 
PUBLIC AND PRIVATE INSTITUTIONS 


A. A Malleable Boundary 


Since at least the nineteenth century, as states began to establish 
their own institutions,®> the public-private dichotomy has been essential 





the immigration laws as instruments of foreign policy has had a substantial impact on 
higher education. One of the Carter Administration’s responses to the Iranian hostage 
crisis, for example, was the promulgation of a regulation (subsequently codified at 8 
C.F.R. § 214.5 (1985)) requiring Iranian students resident in the United States to provide 
evidence of their continuing nonimmigrant status. This regulation was upheld in Narenji 
v. Civiletti, 617 F.2d 745, 748 (D.C. Cir. 1979): The Reagan Administration has used the 
broad authority of the federal government to exclude or condition the entry of visitors to 
the United States as a means of limiting exchanges between American and eastern bloc 
scholars. See, e.g., Hook, U.S. Denies Visas to 2 Marxist Cuban Profesors Invited to 
Address Philosophy Meeting, CHRON. OF HIGHER Epbuc., January 5, 1983, at 8, col. 1. 

53 A. COHEN AND F. BRAWER, THE AMERICAN COMMUNITY COLLEGE (1982). 

54 New DirecTIONs For LEARNING By EXPERIENCE—WHaAT, Wuy, How (M.T. Keeton and 
P.J. Tate ed. 1978). 

55 See, e.g., D. TEWKSBURY, THE FOUNDING OF AMERICAN COLLEGES AND UNIVERSITIES 
BEFORE THE CiviL War (1965). 
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to an understanding of higher education law.* Historically, public and 
private institutions developed to serve different sets of interests. State 
institutions have provided a convenient and relatively inexpensive 
means of obtaining a postsecondary education. Private schools, on the 
other hand, although typically costing more to attend, have been able 
to address needs that public institutions often could not serve because 
of legal or political constraints.*’ 

The law historically has had markedly different applications to 
public and to private institutions. Public institutions were subject to the 
plenary authority of the government that created them. Private institu- 
tions, capitalizing on the concept of institutional autonomy, were largely 
shielded from intrusive government regulation. State and federal stat- 
utes, when they did apply to educational institutions, often treated 
public and private institutions differently. Public institutions and their 
officers were charged with responsibility for respecting the rights of 
individuals established in the federal constitution and in state consti- 
tutions; private institutions and their officers, in contrast, were not 
constrained by these constitutional requirements. On the other hand, 
public institutions could often avoid being sued for their torts and 
breaches of contract by claiming sovereign immunity, while private 
institutions had only the less-recognized protection sometimes accorded 
by the charitable immunity doctrine.* 

In the past quarter century, however, the public-private boundary 
has been redrawn at various points and at various times, and parts of 
the boundary line have become indistinct. Private institutions are now 
much more heavily regulated by government. Federal statutes and 
regulations now often accord similar treatment to public and private 
institutions. Through the device of the state action doctrine, private 
institutions and their officers are now sometimes subject to the con- 
straints of the federal constitution, and there is a recent trend toward 
applying state constitutional constraints to private institutions in some 
circumstances. As for public institutions, the sovereign immunity doc- 





“6 For an early manifestation of the dichotomy, see Trustees of Dartmouth College v. 
Woodward, 17 U.S. (4 Wheat.) 518 (1819). 

*” One commentator has noted that private education draws strength from ‘‘the very 
possibility of doing something different than government can do, of creating an institution 
free to make choices government cannot—even seemingly arbitrary ones—without having 
to provide justification that will be examined in a court of law.’’ H. FRIENDLY, THE 
DARTMOUTH COLLEGE CASE AND THE PUBLIC-PRIVATE PENUMBRA 30 (1969). 

* For classic applications of sovereign immunity, see, e.g., Livingston v. Regents of 
New Mexico College, 64 N.M. 306, 328 P.2d 78 (1953); Wolfe v. Ohio State Univ. Hosp., 
170 Ohio St. 49, 162 N.E.2d 475 (1959). Regarding the charitable immunity, see the 
classic application in Vermillion v. Woman’s College of Due West, 104 S.C. 197, 88 S.E. 
649 (1916); but see President and Directors of Georgetown College v. Hughes, 130 F.2d 
810 (D.C. Cir. 1942), a case criticizing the doctrine and limiting its applicability. 
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trine has eroded sufficiently that they are often subject to tort and 
contract suits in much the same manner as private institutions.** And 
as applied to both public and private institutions, tort law and contract 
law are better developed, increasing the liability risk exposure of both 
types of institutions. The remainder of this section focuses more 
specifically on some aspects of these developments in order to illustrate 
their impact on higher education law. 


B. The Rise And Containment Of The State Action Doctrine 


Before a court will apply constitutional guarantees of individual 
rights against a postsecondary institution, the court must first determine 
that the institution’s action is ‘‘state (or governmental) action.’’*' Over 
the past twenty-five years, the United States Supreme Court has first ex- 
panded, ®2 and then contracted,** the circumstances in which state action 
may be found. The most recent cases, such as Rendell-Baker v. Kohn,*4 
discussed below, have further contained the doctrine and cast doubt upon 
how much of the state action law developed by federal courts in the past 
twenty-five years can still be considered valid. 

Courts and commentators have dissected the state action concept in 
many ways, but at heart state action holdings can be fit into one of 
three categories: (1) the delegated power category (where the private 
entity acts as an agent of government in performing a particular task 





* Both legislatures and state judiciaries have acted to limit sovereign immunity. 
See, e.g., Lowe v. Texas Tech. Univ., 540 S.W.2d 297 (Tex. 1976) (applying statutory 
waiver of sovereign immunity); Brungard v. Hartman, 483 Pa. 200, 394 A.2d 1265 (1978), 
(applying a judicial abrogation of sovereign immunity to the higher education context). 

“© See, e.g., Jennings, Breach of Contract Suits Against Postsecondary Institutions: 
Can They Succeed? 7 J. Cou. & U.L. 191 (1981); Nordin, The Contract to Educate: 
Toward a More Workable Theory of the Student-University Relationship, 8 J. CoLL. & 
U.L. 141 (1982); Finkin, Regulation by Agreement: The Case of Private Higher Education, 
65 Iowa L. REv. 1119 (1980); Hustoles, Faculty and Staff Dismissals: Developing Contract 
and Tort Theories, 10 J. Cott. & U.L. 479 (1983-84). See generally, on risk exposure, R. 
AIKEN, J. ADAMS, AND J. HALL, LEGAL LIABILITIES IN HIGHER EDUCATION: THEIR SCOPE AND 
MANAGEMENT, 3 J. COLL. & U.L. 127 (1976). 

‘ The state action doctrine has elicited a great deal of academic comment. See, e.g., 
Phillips, The Inevitable Incoherence of Modern State Action Doctrine, 28 St. Louis U.L.J. 
683 (1984); Friendly, The Public-Private Penumbra-Fourteen Years Later, 130 U. Pa. L. 
REv. 1289 (1982); Thigpen, The Application of Fourteenth Amendment Norms to Private 
Colleges and Universities, 11 J. Cott. & U.L. 171 (1982); O’Neil, Private Universities and 
Public Law, 19 BuFFALO L. REv. 155 (1969-70). 

* Burton v. Wilmington Parking Auth., 365 U.S. 715 (1961); Evans v. Newton, 382 
U.S. 296 (1966); Amalgamated Food Employees Union v. Logan Valley Plaza, Inc., 391 
U.S. 308 (1968). 

** Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972); Lloyd Corp. v. Tanner, 407 
U.S. 551 (1972); Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974). 

“4 Rendell-Baker v. Kohn, 457 U.S. 830 (1982); see also Blum v. Yaretsky, 457 U.S. 
991 (1982); Polk County v. Dodson, 454 U.S. 312 (1981). 
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delegated to it by government);® (2) the public function category (where 
the private entity performs a function generally considered the respon- 
sibility of government); or (3) the government contacts category (where 
the private entity obtains substantial resources, prestige, or encourage- 
ment from its contacts with government).*’ Two subcategories of the 
government contacts category may also be discerned in Supreme Court 
opinions: (1) the ‘‘joint venturer’’ (or ‘‘symbiotic relationship’’) subca- 
tegory, which requires the plaintiff to show that ‘‘the state has so far 
insinuated itself into a position of interdependence with . . . [the private 
entity] that it must be recognized as a joint participant in the challenged 
activity; ’’** and (2) the ‘‘nexus’’ subcategory, which requires that an 
“inquiry [be made into] whether there is a sufficiently close nexus 
between the state and the challenged action of the private entity so that 
the action of the latter may be fairly treated as that of the state itself.’’® 

Of these theories, government contacts and its variants has been 
the most frequently applied to higher education. Arguments based on a 
*‘delegated. power’ theory are seldom litigated.” Public function argu- 
ments have generally failed when they have been utilized.”’ Thus the 
basis for most plaintiffs’ victories in state action litigation has been the 
government contacts theory.” 

A Supreme Court case decided in 1982, Rendell-Baker v. Kohn,’ is 
the latest word on the application of these theories to education insti- 
tutions. The Rendell-Baker litigation was instituted by teachers ai a 


private school who had been discharged as a result of their opposition 
to school policies. They sued the school and its director, Kohn, alleging 
that the discharges violated their federal constitutional rights to free 
speech and due process. The defendant school specialized in dealing 





“5 See, e.g., Terry v. Adams, 345 U.S. 461 (1953). 

“© See, e.g., Marsh v. Alabama, 326 U.S. 501 (1946). 

*” See, e.g., Burton, 365 U.S. 715; Reitman v. Mulkey, 387 U.S. 369 (1967). 

“ Burton, 365 U.S. at 725. 

“ Jackson, 419 U.S. at 351 (emphasis added). 

7 One exception is Powe v. Miles, 407 F.2d 73 (2d Cir. 1968), where the court held 
that Alfred University was acting as a delegate of the State of New York with respect to 
certain actions of its ceramics college. 

7! Greenya v. George Washington Univ., 512 F.2d 556 (D.C. Cir. 1975), enunciates 
the standard position: [W]e have considered whether higher education constitutes ‘state 
action’ because it is a ‘public function’ as that term has been developed ... and have 
concluded that it is not .... [E]ducation ... has never been a state monopoly in the 
United States.’’ Greenya, 512 F.2d at 561, n.10. But see State v. Schmid, 84 N.J. 535, 
423 A.2d 615 (1980), where the court accorded serious consideration and extended 
analysis to the public function theory. 

7 See, e.g., Benner v. Oswald, 592 F.2d 174 (3d Cir. 1979); Braden v. University of 
Pittsburgh, 552 F.2d 948 (3d Cir. 1977) (upholding trial court denial of motion to dismiss 
for want of state action); Hammond v. University of Tampa, 344 F.2d 951 (5th Cir. 1965); 
Buckton v. NCAA, 366 F. Supp. 1152 (D. Mass. 1973). 

7* Rendell-Baker, 457 U.S. 830 (1982). 
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with students who have drug, alcohol, or behavioral problems or other 
special needs. Nearly all students were referred by local public schools 
or by the drug rehabilitation division of the state’s department of health. 
The school received funds for student tuition from the local public 
school boards and was reimbursed by the state department of health for 
services provided to students referred by the department. The school 
also received funds from other state and federal agencies. Virtually all 
the school’s income, therefore, was derived from government funding. 
The school was also subject to state regulation on various matters, such 
as record keeping and student/teacher ratios, and to requirements con- 
cerning services provided under its contracts with the local school 
boards and the state health department. Few of these requirements, 
however, related to personnel policy. 

Using an analysis based on the government contacts theory, the 
Supreme Court held that neither the government funding nor the 
government regulation was sufficient to make the school’s discharge 
decisions state action. As to funding, the Court determined: 


The school ... is not fundamentally different from many private 
corporations whose business depends primarily on contracts to build 
roads, bridges, dams, ships, or submarines for the government. Acts of 
such private contractors do not become acts of the government by reason 
of their significant or even total engagement in performing public con- 
tracts. 

The school is also analogous to the public defender found not to be 
a state actor in Polk County v. Dodson, 454 U.S. 312 (1982). There we 
concluded that, although the state paid the public defender, her relation- 
ship with her client was ‘‘identical to that existing between any other 
lawyer and client’’ (454 U.S. at 318). Here the relationship between the 
school and its teachers and counselors is not changed because the state 
pays the tuition of the students.” 


And as to regulations: 


Here the decisions to discharge the petitioners were not compelled or 
even influenced by any state regulation. Indeed, in contrast to the exten- 
sive regulation of the school generally, the various regulators showed 
relatively little interest in the school’s personnel matters. The most intru- 
sive personnel regulation promulgated by the various government agencies 
was the requirement that the Committee on Criminal Justice had the power 
to approve persons hired as vocational counselors. Such a regulation is 
not sufficient to make a decision to discharge, made by private manage- 
ment, state action.” 


The Court also considered and rejected two other arguments of the 
teachers: that the school was engaged in state action because it performs 





74 Id. at 840-841. 
75 Id. at 841-842. 
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a ‘‘public function’’ and that the school had a ‘‘symbiotic relationship’”’ 
with—that is, was engaged in a ‘‘joint venture’’ with—government. As 
to the former argument, the Court reasoned: 


{T]he relevant question is not simply whether a private group is 
serving a “‘public function.’’ We have held that the question is whether 
the function performed has been ‘‘traditionally the exclusive prerogative 
of the state”. . . . There can be no doubt that the education of maladjusted 
high school students is a public function, but that is only the beginning 
of the inquiry. [Massachusetts law] demonstrates that the state intends to 
provide service for such students at public expense. That legislative policy 
choice in no way makes these services the exclusive province of the state. 
Indeed, the Court of Appeals [in Rendell-Baker] noted that until recently 
the state had not undertaken to provide education for students who could 
not be served by traditional public schools. That a private entity performs 
a function which serves the public does not make its acts state action.” 


As to the latter argument, the Court concluded simply that ‘‘the school’s 
fiscal relationship with the state is not different from that of many 
contractors performing services for the government. No symbiotic rela- 
tionship such as existed in Burton exists here.’’”’ 

Rendell-Baker appears to confirm the validity of many of the more 
recent cases where the courts have refused to find state action respecting 
activities of postsecondary institutions, and to cast doubt on some other 
cases where state action has been found. The case may thus serve in 
many circumstances to insulate postsecondary institutions from state 
action findings and the resultant application of federal constitutional 
constraints to their activities. Rendell-Baker, however, does not create 
an impenetrable protective barrier for postsecondary institutions. In 
particular, there may be situations in which government is directly 
involved in the challenged activity—in contrast to the absence of 
government involvement in the personnel actions challenged in Ren- 
dell-Baker. Such involvement may supply the ‘‘nexus’’ missing in the 
Supreme Court case.” Moreover, there may be situations, unlike Ren- 
dell-Baker, in which government officials by virtue of their offices are 
members of, or nominate others for, an institution’s board of trustees. 
Such involvement, perhaps in combination with other ‘‘contacts,’’ may 


create the ‘‘symbiotic relationship’’ that did not exist in the Supreme 
Court case.” 





7 Id. at 842. 

77 Id. at 843. 

7* See Milonas v. Williams, 691 F.2d 931 (10th Cir. 1982), a case which, like 
Rendell-Baker, involved the operation of a private school specializing in the treatment of 
adolescents with behavioral problems. The court found state action because a nexus could 
be established between state regulations and laws and the actions challenged by the 
students who were the plaintiffs. 

7° See Krynicky v. University of Pittsburgh, 742 F.2d 94 (3d Cir. 1984), where the 
court found both the University of Pittsburgh and Temple University to be engaged in 
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C. Alternative Sources Of Rights Assertable Against Private Institu- 
tions 


The tightening of the state action doctrine has not meant that 
students, faculty members, and others in the private school community 
have no legal rights to assert against their institutions. There are other 
sources for individual rights, developed during the past twenty-five 
years, providing protections that sometimes approximate those found in 
the Constitution. 

The federal government and, to a lesser extent, state governments 
have increasingly created statutory rights enforceable against private 
institutions, particularly in the discrimination area. The federal Title 
VII prohibition on employment discrimination,” applicable generally to 
public and private employment relationships, is a prominent example. 
The Title VI race discrimination law*’ and the Title IX sex discrimina- 
tion law,** applicable to federal aid recipients, are other major examples. 
Such sources provide a large body of law which parallels and in some 
ways is more protective than the equal protection principles derived 
from the Constitution’s fourteenth amendment. 

Beyond such statutory rights, several common law approaches to 
protecting individual rights in private postsecondary institutions have 
been developed during the past quarter century. Most prominent by far 
is the contract theory, under which students and faculty members are 
said to have a contractual relationship with their institutions.** Express 
or implied contract terms establish legal rights that can be enforced in 
court if the contract is breached. Although the theory is a useful one, 
most courts have agreed that the contract law of the commercial world 
cannot be imported wholesale into the academic environment” and that 





state action because state statutes had in many respects incorporated the two universities 
into the ‘‘Commonwealth System of Higher Education’”’ and had thus created symbiotic 
relationships with the two schools; see also McVarish v. Mid-Nebraska Community Mental 
Health Center, 696 F.2d 69 (8th Cir. 1982). 

*0 42 U.S.C. § 2000e-2000e-17 (1982). 

* 42 U.S.C. § 2000d-2000d-6 (1982). 

s 20 U.S.C. § 1681-1686 (1982). 

*s See supra note 60. Other theories for student common law rights have occasionally 
been suggested by commentators, but they are seldom reflected in court opinions. See, 
e.g., Goldman, The University and the Liberty of Its Students—A Fiduciary Theory, 54 
Ky. L.J. 643 (1966); Note, Judicial Review of the University-Student Relationship: Expul- 
sion and Governance, 26 STAN. L. REv. 95 (1973) (common law of private associations). 
For a comparison of the various theories and cites to illustrative cases, see Tedeschi v. 
Wagner College, 49 N.Y.2d 652, 404 N.E.2d 1302, 1304-1306 (1980). 

“ See, e.g., Slaughter v. Brigham Young Univ., 514 F.2d 622 (10th Cir. 1975). The 
court in Slaughter stated: 

The trial court’s rigid application of commercial contract doctrine advanced 
by plaintiff was in error, and the submission on that theory alone was error. 
It is apparent that some elements of the law of contracts are used and 
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the theory must be applied with sensitivity to academic customs and 
usages. Moreover, the theory’s impact has been limited because the 
‘‘terms’’ of the ‘‘contract’’ may be difficult to identify, particularly in 
the case of students. And once identified, the terms may sometimes be 
too vague or ambiguous to enforce, or may be so barren of content or 
so one-sided in favor of the institution as to be an insignificant source 
of individual rights. 

Despite its shortcomings, the contract theory has gained substantial 
importance since the late 1960s as it has become clearer that most 
private institutions, most of the time, can escape the tentacles of the 
state action doctrine. With the lowering of the age of majority, postsec- 
ondary students attained the capacity to contract under state law—a 
capacity that many previously did not have.** In what had become the 
age of the consumer, students were encouraged to import consumer 
rights into postsecondary education.** And in an age of collective 
negotiation and increased sensitivity to employees’ rights, faculties 
often sought to rely on a contract model for ordering employment 
relationships on campus.*’ 

State constitutions have also assumed critical importance as a 
source of individual rights assertable against private institutions. Sev- 
eral recent cases—two involving private universities—have relied on 
state constitutions to create individual rights of speech, petition, and 
assembly on private property. The key case is Prune Yard Shopping 
Center v. Robins. 

A group of high school students distributing political material and 
soliciting petition signatures had been excluded from a private shopping 
center. The students sought an injunction in state court to prevent 
further exclusions. The California Supreme Court sided with the stu- 
dents, holding that they had a state constitutional right to access to the 
shopping center to engage in expressive activity. In the United States 
Supreme Court, the shopping center argued that the California court’s 





should be used in the analysis of the relationship between plaintiff and the 

university to provide some framework into which to put the problem of expul- 

sion for disciplinary reasons. This does not mean that ‘‘contract law’’ must be 

rigidly applied in all its aspects, nor is it so applied even when the contract 

analogy is extensively adopted .... The student-university relationship is 

unique, and it should not be and cannot be stuffed into one doctrinal category. 
Id. at 626. 

*s See D. HANSON, THE LOWERED AGE OF Mayjoriry: Its IMPACT ON HIGHER EDUCATION 
(1975). 

*® See R. LAUDICINA & J. TRAMUTOLA, A LEGAL OveRviIEW OF THE NEw STUDENT AS 
EDUCATIONAL CONSUMER, CITIZEN, AND BARGAINER (1976); Comment, Consumer Protection 
and Higher Education—Student Suits Against Schools, 37 Onto St. L.J. 608 (1976). 

*7 See Finkin, supra note 60. 

“* Pruneyard Shopping Center v. Robins, 23 Cal. 3d 899, 592 P.2d 341, 153 Cal. 
Rptr. 854 (1979), aff'd, 447 U.S. 74 (1980). 
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ruling was inconsistent with an earlier Supreme Court precedent, Lloyd 
Corp. v. Tanner,**® which held that the first amendment of the federal 
Constitution does not guarantee individuals a right to free expression 
on the premises of a private shopping center. The Court rejected the 
argument, emphasizing that the state had a ‘‘sovereign right to adopt 
in its own constitution individual liberties more expansive than those 
conferred by the federal Constitution.’’*° The Court then determined 
that when the private entity was free to impose reasonable ‘‘time, place, 
and manner’ restrictions on the expressive activity so as to ‘““minimize 
any interference with its . . . functions,’ it did not suffer an unconsti- 
tutional deprivation of property under the federal Constitution. 

Prune Yard gained significance in educational settings with the 
New Jersey Supreme Court’s decision in State v. Schmid.*? The defend- 
ant, who was not a student, had been charged with criminal trespass 
for distributing political material on the Princeton University campus 
in violation of Princeton regulations. The defendant claimed that the 
regulations violated his rights to freedom of expression under both the 
federal Constitution and the New Jersey state constitution. Although, in 
the absence of a state action finding, the federal first amendment could 
not apply to the defendant’s claim, the court did not find itself similarly 
constrained in applying the state constitution. Addressing the defend- 
ant’s state constitutional claim, the court determined that the state 
constitutional provisions protecting freedom of expression (even though 
similar to the first amendment) could be construed more expansively 
than the first amendment so as to reach Princeton’s actions. The court 
reaffirmed that state constitutions are independent sources of individual 
rights; that state constitutional protections may surpass the protections 
of the federal Constitution; and that this greater expansiveness can exist 
even if the state provision is identical to the federal provision because 
state constitutional rights are not simply mirror images of federal rights. 


IV. THE DEVELOPING DISTINCTIONS BETWEEN 
SECULAR AND RELIGIOUS INSTITUTIONS 


To understand higher education law’s development over the past 
twenty-five years, one must draw a distinction not only between public 
and private institutions but also among different types of private insti- 
tutions. The most fundamental distinction is that between private insti- 





* Tanner, 407 U.S. 551. 
™ Robins, 447 U.S. at 81. 
™ Td. at 83. 


" State v. Schmid, 84 N.J. 535, 423 A.2d 615 (1980) (the ‘‘Princeton University 
Case’’). 
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tutions of a secular character and those institutions that are religious or 
sectarian. Further distinctions are also drawn among various types of 
sectarian institutions. These distinctions have grown in importance over 
the last twenty-five years, both with respect to the evolving constitu- 
tional law on church-state relations and with respect to various federal 
and state statutory enactments that have a direct or indirect regulatory 
impact on private higher education. 


A. Constitutional Distinctions Between Secular and Religious Institu- 
tions 


A glance backward twenty-five years would reveal a rather unfa- 
miliar constitutional church-state landscape. Still in the future were 
such landmark cases as Engel v. Vitale, prohibiting state-sponsored 
nondenominational prayer in public elementary and secondary schools, 
and Abington School District v. Schempp,™ proscribing Bible reading 
at the opening of each school day. Also in the future lay the United States 
Supreme Court’s formulation in Lemon v. Kurtzman” of a three-pronged 
test for determining when government support for private schools 
violates the first amendment’s establishment clause. In order for such 
aid to be constitutional, according to the Lemon standards announced 
in 1971, it ‘‘must have a secular legislative purpose,’’ ‘‘its principal or 
primary effect must be one that neither advances nor inhibits religion,”’ 
and it ‘‘must not foster ‘an excessive entanglement with religion.’’’** In 
the even more remote future there loomed cases that would explore the 
_ limits of the free exercise rights that private institutions could claim 

under the first amendment.” 

For private postsecondary institutions with a religious orientation, 
the most important development of the last quarter century may have 
been a trilogy of establishment clause cases that defines the types of 
assistance governments may permissibly give to religious institutions. 
The earliest of these cases, Tilton v. Richardson® (a companion case to 
Lemon), upheld, by a 5-to-4 vote, grants made to particular religious 
colleges under the Higher Education Facilities Act. In Hunt v. McNair,” 
the Court, by a 6-to-3 vote, sustained a state program that assisted 
colleges, including religious colleges, by issuing revenue bonds for 
their construction projects. And in Roemer v. Board of Public Works,‘ 





“* Engel v. Vitale, 370 U.S. 421 (1962). 

“* Abington School Dist. v. Schempp, 374 U.S. 302 (1963). 

“* Lemon v. Kurtzman, 403 U.S. 602 (1971). 

“ I, at 612-13 (quoting Walz v. Tax Commissioner, 397 U.S. 664, 674 (1970)). 

*? For example, Bob Jones Univ. v. United States, 461 U.S. 574 (1983), discussed 
infra notes 103-107 and accompanying text. 

“ Tilton v. Richardson, 403 U.S. 672 (1971). 

™ Hunt v. McNair, 413 U.S. 734 (1973). 


1 Roemer v. Maryland Public Works Bd., Board of Public Works of Md., 426 U.S. 
736 (1976). 
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the Court, by a 5-to-4 vote, upheld Maryland’s program of general 
support grants to private, including religious, colleges. 

Although all three cases upheld the extension of aid to religious 
institutions, the Court’s opinions did recognize that the establishment 
clause forbids some forms of aid to such religious institutions. In 
particular, the Court in Hunt, relying on the second of Lemon’s three 
prongs (primary effect), held: 


Aid normally may be thought to have a primary effect of advancing 
religion when it flows to an institution in which religion is so pervasive 
that a substantial portion of its functions are subsumed in the religious 
mission or when it funds a specifically religious activity in an otherwise 
substantially secular setting.'” 


This formulation, indicating that ‘‘pervasively sectarian’’ postsecondary 
institutions are ineligible for direct institutional aid, requires that a 
distinction be drawn not only between secular and religious institutions 
but also between religious institutions that are ‘‘pervasively’’ religious 
or sectarian and those that are not.’ 

After the Tilton-Hunt-Roemer trilogy stimulated an uneasy truce in 
the battle over the meaning of the establishment clause, skirmishes 
began over the meaning of the free exercise clause in the higher 
education context. The most prominent case thus far has been Bob Jones 
University v. United States.’°** The case concerned the Internal Revenue 
Service’s revocation, in 1971, of the tax-exempt status that Bob Jones 
University had enjoyed under the charitable contribution provisions of 
the federal tax code.1°* The IRS cited the university’s racially discrim- 
inatory policies as the basis for the revocation."°° The university de- 
fended itself from this charge by arguing, among other things, that its 








Hunt, 413 U.S. at 743. See also, Greenawalt, Constitutional Limits on Aid to 
Secretarian Universities, 4 J. Cott. & U.L. 177 (1977); O’Hara, State Aid to Sectarian 
Higher Education, 14 J. or L. & Epuc. 181 (1985). 

2 The United States Supreme Court has recently issued a writ of certiorari in another 
higher education case raising establishment clause issues; see Witters v. State Comm’n 
for the Blind, 102 Wash. 2d 624, 689 P.2d 53 (1984), cert. granted, 53 U.S.L.W. 3697 
(1985). Unlike the earlier cases, this case considers the validity of government assistance 
to students attending religious institutions (as opposed to institutions themselves). The 
student in Witters is a blind ministry student denied state assistance available to other 
blind students. The Washington Supreme Court upheld the denial because, in its view, 
such assistance would have the effect of advancing religion, thus violating the second 
prong of the Lemon test. 

3 Bob Jones Univ., 461 U.S. 574. 

4 See Rev. Rul. 71-447, 1971-2 C.B. 230, formalizing an IRS policy of revoking the 
tax-exempt status of any school ‘‘discriminat[ing] on the basis of race in administration 
of its educational policies, admissions policies, scholarship and loan programs and 
athletic and other school-administered programs.’’ 1971-2 C.B. at 230. 

“5 Bob Jones Univ., 461 U.S. at 581. 
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racial policies were mandated by sincerely held religious beliefs and 
thus protected by the free exercise clause.’ The Supreme Court rejected 
the university’s free exercise claim: 


[T]he free exercise clause provides substantial protection for lawful 
conduct grounded in religious belief . . . . However, ‘‘not all burdens on 
religion are unconstitutional . .. . The state may justify a limitation on 
religious liberty by showing that it is essential to accomplish an overriding 
governmental interest’’ (United States v. Lee, 455 U.S. 252, 257-58 (1982)). 

On occasion this Court has found certain governmental interests so 
compelling as to allow even regulations prohibiting religiously-based 
conduct. In Prince v. Massachusetts, 321 U.S. 158 (1944), for example, 
the Court held that neutrally cast child labor laws prohibiting sale of 
printed materials on public streets could be applied to prohibit children 
from dispensing religious literature . . . . 

Denial of tax benefits will inevitably have a substantial impact on the 
operation of private religious schools, but will not prevent those schools 
from observing their religious tenets. 

The governmental interest at stake here is compelling. As discussed 
. . . , the government has a fundamental, overriding interest in eradicating 
racial discrimination in education—discrimination that prevailed, with 
official approval, for the first 165 years of this nation’s history. That 
governmental interest substantially outweighs whatever burden denial of 
tax benefits places on petitioners’ exercise of their religious beliefs. The 
interests asserted by petitioners cannot be accommodated with that com- 
pelling governmental interest. . . and no ‘‘less restrictive means’’ . 
are available to achieve the governmental interest.'” 


The Court in Bob Jones thereby determined that the free exercise 
clause does not permit a religious institution that discriminates by race 
to take advantage of the tax treatment accorded other private nonprofit 
institutions. In so doing, the Court rejected the proffered distinction 
between secular and religious private institutions in the particular 
context of eligibility for government benefits where racial discrimination 
is at issue. The wording of the Court’s opinion, however, may still 
permit distinctions to be drawn in other contexts. First, religious 
institutions that discriminate on a basis other than race may still remain 
eligible for governmental benefits if the government interest in eradicat- 
ing other forms of discrimination is not as ‘‘compelling’’ as the interest 
in eradicating race discrimination. Second, other types of governmental 
actions, especially regulatory actions, may impose greater burdens on 
religious institutions, which in turn may prevent them from ‘observing 
their religious tenets.’’ Either or both of these grounds may support 
distinctions between secular and religious institutions as well as among 
different types of religious institutions, depending on the nature of the 
clash between sincerely held religious beliefs and government interests. 





6 Td. at 580-581. 
«7 Id. at 603-604. 
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A pre-Bob Jones case, EEOC v. Mississippi College,’® illustrates the 
free exercise clause’s application to religious institutions in a context 
different from that in Bob Jones. The charging party was a non-Baptist 
female part-time psychology instructor at the college. When the college 
rejected her application for a full-time position, she filed a complaint with 
the Equal Employment Opportunity Commission charging sex discrimina- 
tion violating the federal Title VII employment discrimination statute.1°* 
The college, operated by the Mississippi Baptist Convention, had a policy 
of preferring active Baptists in filling faculty slots. The college refused 
to respond to an EEOC subpoena and asserted, in part, that any applica- 
tion of Title VII would impermissibly burden the college’s free exercise 
of religion. The court, recognizing that Title VII has a built-in exception 
(sec. 702) permitting religious institutions to discriminate on the basis 
of religion,*° held that Title VII’s impact on Mississippi College’s religious 
beliefs woudl be minimal: 


The impact of Title VII upon the exercise of the religious belief is 
limited in scope and degree. Section 702 excludes from the scope of Title 
VII those employment practices of the college that discriminate on the 
basis of religion. We acknowledge that, except for those practices that fall 
outside of Title VI, the impact of Title VII on the college could be 
profound. To the extent that the college’s practices foster sexual or racial 
discrimination, the EEOC, if unable to persuade the college to alter them 
voluntarily, could seek a court order compelling their modification, im- 
posing injunctive restraints upon the college’s freedom to make employ- 
ment decisions, and awarding monetary relief to those persons aggrieved 
by the prohibited acts. However, the relevant inquiry is not the impact of 
the statute upon the institution, but the impact of the statute upon the 
institution’s exercise of its sincerely held religious beliefs. The fact that 
those of the college’s employment practices subject to Title VII do not 
embody religious beliefs or practices protects the college from any real 
threat of undermining its religious purpose of fulfilling the evangelical 
role of the Mississippi Baptist Convention, and allows us to conclude that 
the impact of Title VII on the free exercise of religious beliefs is minimal. 

Second, the government has a compelling interest in eradicating 
discrimination in all forms . . . . Congress manifested that interest in the 
enactment of Title VII and the other sections of the Civil Rights Act of 
1964. The proscription upon racial discrimination in particular is man- 
dated not only by congressional enactments but also by the Thirteenth 
Amendment. We conclude that the government’s compelling interest in 
eradicating discrimination is sufficient to justify the minimal burden 
imposed upon the college’s free exercise of religious beliefs that results 
from the application of Title VII.'" 





8 E.E.O.C. v. Mississippi College, 626 F.2d 477 (5th Cir. 1980). 

9 See 42 U.S.C. § 2000e-2(a). 

10 42 U.S.C. § 2000e-1. Section 702 is quoted in text accompanying note 118, infra. 
Mississippi College, 626 F.2d at 488-489. 
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Unlike the tax statute at issue in Bob Jones, the Title VII statute at 
issue in Mississippi College is a regulatory statute, carrying with it a set 
of obligations and affirmative remedies for violation. Were it not for the 
exception in Section 702, this statute could impose greater burdens on 
the religious institution than the loss of governmental tax benefits did 
in Bob Jones. In two footnotes, the Mississippi College court referred to 
the college’s practice of hiring only males to teach courses on the Bible, 
a practice the college maintained was mandated by sincere religious 
belief.**? Had this practice been at issue, it would not have fallen within 
the Section 702 exception because it would have been discrimination 
based on the applicant’s sex rather than on her religion. Application of 
Title VII would thus have created a direct burden on the college’s 
religious beliefs. Moreover, the government’s interest would have been 
the eradication of sex discrimination rather than race discrimination. In 
these circumstances, reliance on the free exercise clause as a defense to 
EEOC jurisdiction may have led to a result different from that reached 
in either Mississippi College or Bob Jones. 

Just as establishment clause case law requires a distinction between 
religious institutions that are ‘‘pervasively sectarian’’ and those that are 
not, the developing free exercise clause jurisprudence also requires that 
distinctions be drawn among types of religious institutions. For in- 
stance, in EEOC v. Southwestern Baptist Theological Seminary,'* a 
religious seminary raised a Title VII issue similar to that in Mississippi 
College. The seminary was a nonprofit corporation owned, operated, 
supported, and controlled by the Southern Baptist Convention. It offered 
degrees only in theology, religious education, and church music, and 
its purposes and character were described by the court as ‘‘wholly 
sectarian.’’ The EEOC had asked the seminary to complete form EEO-6, 
a routine information report. When the seminary refused, the EEOC 
sued to compel compliance under Title VII’s record-keeping and report- 
ing provision.'* 

The court determined that the general principles set out in Missis- 
sippi College applied to this case but that the differing factual setting 
required a result partly different from that in Mississippi College. In 
particular, the court held that ‘‘Title VII does not apply to the employ- 
ment relationship between this seminary and its faculty.’’’* Reasoning 
that the Southwestern Baptist Seminary, unlike Mississippi College, 
was “‘entitled to the status of ‘church’’’ and that its faculty ‘‘fit the 
definition of ‘ministers,’’’ the court determined that Congress did not 
intend to include this ecclesiastical relationship within Title VII, since 
the regulation of such relationships would violate the free exercise 





"2 Td. at 487-488, nn. 12-13. 

"3 EEOC v. Southwestern Baptist Theological’ Seminary, 651 F.2d 277 (5th Cir. 1981). 
4 42 U.S.C. § 2000e-8(c); see Southwestern Baptist, 651 F.2d at 279-281. 

"8 Southwestern Baptist, 651 F.2d at 284. 
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clause.’’® Using the same reasoning, the court also excluded from Title 
VII administrative positions that are ‘‘traditionally ecclesiastical or 
ministerial,’’ citing as likely examples the ‘‘president and executive 
vice-president of the seminary, the chaplain, the dean of men and 
women, the academic deans, and those other personnel who equate to 
or supervise faculty.’’"’” But the court refused to exclude other admin- 
istrative and support staff from Title VII, even if the employees filling 
those positions are ordained ministers. This reasoning, according spe- 
cial protection to institutions whose employment positions are based on 
ecclesiatical relationships, serves to create a distinction under the free 
exercise clause between religious seminaries and other types of religious 
institutions. 


B. Statutory Distinctions Between Secular and Religious Institutions 


The constitutional landscape is not the only church-state landscape 
altered during the last twenty-five years. The statutory enactments 
signed into law in this period, and their applications to religious 
institutions, would present the visitor from 1960 with a terrain that 
could then have been only vaguely charted. These laws were usually 
written to apply to private institutions generally, often in combination 
with public institutions. The special concerns attending the application 
of these statutes to religious institutions were sometimes explicitly 
recognized and resolved in the statutory language. At other times, where 
the applications were unclear, courts were called upon to plumb the 
depths of legislative histories to discern the intent of the drafters and 
to compare the statutory provisions with principles already established 
by first amendment case law. 

Title VII contains a leading example of the explicit statutory provi- 
sion dealing with religious educational institutions. Section 702 of Title 
VII, mentioned briefly above, provides: 


This title shall not apply to . . . a religious corporation, association, 
educational institution, or society with respect to the employment of 
individuals of a particular religion to perform work connected with the 
carrying on by such corporation, association, educational institution, or 
society of its activities." 





"6 The court based this portion of its opinion on McClure v. Salvation Army, 460 
F.2d 553 (5th Cir. 1972). The plaintiff was an ordained Salvation Army minister who 
claimed that the Salvation Army had discriminated against her in violation of Title VII. 
The court held that Title VII did not apply to the employment relationship between a 
church and its minister, basing its conclusion on a line of Supreme Court cases holding 
that judicial interference in intra-ecclesiastical disputes would ordinarily violate the free 
exercise clause. 

"7 Southwestern Baptist, 651 F.2d at 284-285. 

"8 42 U.S.C. § 2000e-1. 
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The precise application of this provision to religious postsecondary 
institutions was another issue (in addition to the free exercise clause 
issue) raised in EEOC v. Mississippi College.‘ The disappointed job 
applicant had claimed that the college’s decision not to hire her was an 
act of sex discrimination. The college argued that the EEOC had no 
authority to investigate the claim because it fell within the bounds of 
the Section 702 exemption. According to the court: 


iif a religious institution of the kind described in Section 702 presents 
convincing evidence that the challenged employment practice resulted 
from discrimination on the basis of religion, Section 702 deprives the 
EEOC of jurisdiction to investigate further to determine whether the 
religious discrimination was a pretext for some other form of discrimina- 
tion. This interpretation of Section 702 is required to avoid the conflicts 
that would result between the rights guaranteed by the religion clauses of 
the First Amendment and the EEOC’s exercise of jurisdiction over religious 
educational institutions .... If the district court determines on remand 
sei the college applied its policy of preferring Baptists over non-Baptists 
the faculty position to [the party hired for the position] rather 
than {th {the disappointed applicant], then Section 702 exempts that decision 
from the application of Title VII and would preclude any investigation by 
the EEOC to determine whether the college used the preference policy as 
a guise to hide some other form of discrimination. On the other hand, 
should the evidence disclose only that the college’s preference policy 
could have been applied, but in fact it was not considered by the college 
in determining which applicant to hire, Section 702 does not bar the 
EEOC’s investigation of [the disappointed applicant’s] individual sex 
discrimination claim.'” 


This treatment of religious institutions differs from that accorded 
secular institutions in Title VII investigations. Once the religious college 
has shown that the applicant’s religion was a basis for its decision, the 
EEOC may not attempt to rebut this proof with evidence that religion was 
a pretext for some other form of discrimination. When challenging a secular 
institution’s hiring policy, on the other hand, the EEOC would be free 
to inquire further to determine whether the institution’s articulated policies 
were actually a pretext for race or sex discrimination. 11 

Other statutes also recognize distinctions between religious and 
secular institutions. Title IX, for example, contains an exemption for 
religious institutions from any provision of the Act that would be 
inconsistent with their ‘‘religious tenets.’’? Another example is the 





"8 Mississippi College, 626 F.2d 477. 

20 Td. at 485-86. 

= See Texas Department of Community Affairs v. Burdine, 450 U.S. 248 (1981), 
which painstakingly clarifies the evidentiary standards generally applicable to Title VII 
disparate treatment cases. 

22 20 U.S.C. § 1681 (a)(3) provides: 
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Federal Unemployment Tax Act (FUTA).'?* At one time the employees 
of most private postsecondary institutions, as well as of most private 
elementary and secondary schools, were exempt from FUTA. In 1970 
and 1976, however, Congress approved a series of amendments that 
greatly narrowed this exemption. Private secular schools were clearly 
subjected to the Act as a result of these amendments; religious institu- 
tions could still be exempted, but only if they fell within this definition: 


This section shall not apply to service performed— 

(1) in the employ of (A) a church or convention or association of 
churches, or (B) an organization which is operated primarily for religious 
purposes and which is operated, supervised, controlled, or principally 
supported by a church or convention or association of churches. '** 


In St. Martin Evangelical Lutheran Church v. South Dakota,125 the United 
States Supreme Court construed this provision in a manner that would 
enable some religious postsecondary institutions—but probably only a 
small portion of the total—to remain exempt from FUTA. 

The National Labor Relations Act’”® is an example of a statute that 
has no explicit provision on coverage of religious institutions but has 
legislative history that courts have utilized to narrow its application to 
religious schools. In the leading case, NLRB v. Catholic Bishop of 
Chicago,'”’ the United States Supreme Court held that Congress did not 
intend the Act to apply to ‘“‘church-operated’’ schools. The Catholic 
Bishop case dealt only with elementary and secondary schools, however, 
and it is unclear whether the opinion’s reasoning could be extended to 
‘‘church-operated’’ postsecondary institutions. The NLRB has thus far 
declined to extend Catholic Bishop in this manner,'”* but the judiciary 
has not yet provided an answer to the issue. 

Statutory exceptions like these have been created in recognition of 
religious institutions’ special mission that differs from those of secular 
institutions and in recognition of the special status of religious institu- 
tions under the first amendment. Sometimes these considerations have 
yielded broad exemption for religious institutions; sometimes the ex- 
emption has been quite narrow or nonexistent. In either circumstance, 





[T]his section [Title IX] shall not apply to an educational institution which is 

controlled by a religious organization if the application of this subsection would 

not be consistent with the religious tenets of such organization. 

3 26 U.S.C. §§ 3301-3311 (1982). 

24 26 U.S.C. § 3309(b)(1). 

5 St. Martin Evangelical Lutheran Church v. South Dakota, 451 U.S. 772 (1981). 

126 29 U.S.C. § 141-187 (1982). 

27 NLRB v. Catholic Bishop of Chicago, 440 U.S. 490 (1979). 

1% See, e.g., Lewis University, 265 NLRB 1239 (1982); Barber-Scotia College, 245 
NLRB 906 (1979); and College of Notre Dame (Calif), 245 NLRB 386 (1979). 
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over the past twenty-five years, the debate about religious institutions’ 
status under federal and state legislation has increased in visibility and 
scope as well as in complexity. 


V. THE INSTITUTIONAL RESPONSE TO CHANGING 
TIMES: PREVENTIVE LEGAL PLANNING 


As the introductory section to this article indicates, the past quarter 
century has been marked by rapid expansion in the types and numbers 
of lawsuits against postsecondary institutions, the occasions in which 
institutions themselves resort to the courts to protect their interests, and 
the availability of forums other than courts for the resolution of legal 
disputes.'*° Inextricably linked with these developments has been the 
rapid expansion of the legal obligations to which postsecondary insti- 
tutions are subject under the federal and state constitutions, federal and 
state statutes, government agency regulations, and judicially developed 
common law principles. The result is a dramatic increase in the legal 
risk exposure—the potential legal liabilities—of postsecondary institu- 
tions. 

Postsecondary institutions have not stood passively aside watching 
these events transpire. As might be expected, the past twenty-five years 
have witnessed great changes in the way institutions and their attorneys 
have organized themselves to deal with legal risks—an era beginning 
with the establishment in 1960 of the National Association of College 
and University Attorneys. Over the years since then, colleges and 
universities—especially larger ones—have increasingly employed house 
counsel to undertake their legal work.*° Such arrangements have the 
advantage of providing daily coordinated services of resident counsel 
acclimated to the particular needs and problems of the institution. 
Though staff counsel can become specialists in higher education law, 
however, they normally will not have the time or exposure to become 
expert in all the specialty areas (such as labor law, tax law, patent law, 
or litigation) with which institutions must deal. Thus, institutions with 
house counsel also usually retain private law firms for such special 
problems. 


Other institutions, large and small, still arrange for all their legal 





9 For analysis of the nature and costs of litigation in the United States, see Wald, 
Introduction, 31 U.C.L.A. L. REv. 1 (1983); Galanter, Reading the Landscape of Disputes: 
What We Know and Don’t Know (And Think We Know) About Our Allegedly Contentious 
and Litigious Society, 31 U.C.L.A. L. Rev. 4 (1983); Trubek, Sarat, Felstiner, Kritzer, and 
Grossman, The Costs of Ordinary Litigation, 31 U.C.L.A. L. Rev. 72 (1983). 

130 See NATIONAL ASSOCIATION OF COLLEGE AND UNIVERSITY ATTORNEYS, COMMITTEE ON 
MEMBER SERVICES, DELIVERY OF LEGAL SERVICES TO HIGHER EDUCATION INSTITUTIONS: A SURVEY 
(1984), reprinted with modifications in 15 Cou. L. Dic. 7 (1984), printed in West’s 
EDUCATION LAW REPORTER, NACUA SPECIAL PAMPHLET (Sept. 20, 1984). 
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services to be provided by one or more private law firms.'*' This 
arrangement has the advantage of increasing the number of attorneys 
with particular expertise available for the variety of problems that 
confront institutions. A potential disadvantage that has developed over 
time is that no one attorney will be conversant with the full range of 
the institution’s needs and problems nor be on call daily for early 
participation in administrative decision making. Institutions depending 
on private firms today thus need to ensure that at least one lawyer is 
generally familiar with and involved in the institution’s affairs and 
regularly available for consultation even on routine matters. 

With each of these organizational arrangements, it has become 
critically important for institutions to give serious consideration to the 
particular functions that counsel will perform and to the relationships 
that will be fostered between counsel and institutional administrators. 
Broadly stated, counsel’s role is to identify, define, and provide options 
for resolving legal problems. But there are two basic, and different, 
ways to fulfill this role: through treatment law or through preventive 
law. To analogize to another profession, the former involves curing 
legal diseases; the latter involves maintaining legal health. 

Treatment law, as the more traditional of the two approaches, was 
predominant in 1960. It focuses on actual challenges to institutional 
practices and on affirmative legal steps by the institution to protect its 
interests when they are threatened. When suit is filed against the 
institution, or litigation is threatened; when a government agency cites 
the institution for noncompliance with its regulations; when the insti- 
tution needs formal permission of a government agency to undertake a 
proposed course of action; when the institution wishes to sue some 
other party—then treatment law operates. The goal is to resolve the 
specific legal problem at hand. Treatment law today is indispensable to 
the functioning of a postsecondary institution, and virtually all institu- 
tions have such legal service. 

Preventive law, in contrast, focuses on initiatives that the institution 
can take before actual legal disputes arise.'** Preventive law involves 
administrator and counsel in a continual process of establishing the 
degree of legal risk exposure the institution is willing to assume in 
particular situations and avoiding or resolving the legal risks it is 
unwilling to assume.'*? The success of such legal planning depends on 
a careful sorting out and interrelating of legal and policy issues. 








131 Id. 

132 See generally L. BROWN & E. DAUER, PLANNING By LAWYERS: MATERIALS ON A 
NONADVERSARIAL LEGAL PROCESS (1978). See also Brown and Schaffer, Toward a Jurisprud- 
ence for the Law Office, 17 AM. J. JuRIS. 125, 125-136, 140-144 (1972), for a discussion of 
some of the elements of preventive law. 

33 For a helpful checklist to guide this process, see A LEGAL INVENTORY FOR INDEPEND- 
ENT COLLEGES AND UNIVERSITIES (K.M. Weeks, ed., 1981). 
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Teamwork between administrator and lawyer is therefore a critical 
ingredient. 

Since the distinctions between the administrator’s and the lawyer’s 
functions are not always self-evident, roles should be developed by a 
process of mutual interchange between the two sets of professionals. 
While considerable flexibility is possible, institutions should be careful 
to maintain a distinction between the two roles. The purpose of preven- 
tive law is not to make the administrator into a lawyer or the lawyer 
into an administrator. It is the lawyer’s job to sensitize administrators 
to legal issues and the importance of recognizing them early; to resolve 
doubts about the interpretation of statutes, regulations, and court deci- 
sions; to stay informed of legal developments and gauge their impact 
on institutional operations; and to suggest legal options for avoiding or 
resolving problems and analyze their relative legal risks. But it is for 
the administrator (along with boards of trustees) to stay informed of 
developments in the theory and practice of administration; to devise 
policy options within the constraints imposed by law and determine 
their relative effectiveness in achieving institutional goals; and ulti- 
mately, at the appropriate level of the institutional hierarchy, to make 
the policy decisions that give life to the institution. 

Preventive law was not a general practice of postsecondary institu- 
tions at the beginning of this past quarter century. But the concept 
became increasingly valuable as law’s presence on the campus in- 
creased, and acceptance of preventive law within postsecondary edu- 
cation has grown substantially, especially since the mid-1970s. Today 
it may fairly be said that preventive law is as indispensable as treatment 
law and provides the more constructive posture from which to conduct 
institutional legal affairs. 


CONCLUSION 


Higher education in 1985 operates in a vastly different legal envi- 
ronment than that existing in 1960. This article has identified and 
analyzed some of the broadest themes that mark these twenty-five years. 
It is equally important, however, to evaluate the impact that these 
developments have had on the campus. 

Law’s role on the campuses has been subject to much recent 
criticism. It is said that the law reaches too far and speaks too loudly. 
Especially because of the courts’ and the federal government’s involve- 
ment, it is said that legal proceedings and compliance with legal 
requireinents are too costly in money, talents, and energies; that they 
divert higher education from its primary mission of teaching and 
scholarship; and that they erode the integrity of campus decision 
making by bending it to real or perceived legal technicalities that are 
not always in the campus community’s best interests.'** Such criticisms 





4 See, e.g., Gouldner, The Social Impact of Campus Litigation, 51 J. HIGHER Epuc. 
328 (1980). 
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highlight pressing issues for higher education’s future, but they do not 
reveal all sides of these issues. We cannot evaluate the role of law on 
campus by looking only at dollars expended, hours of time logged, 
pages of compliance reports completed, or numbers of legal proceedings 
participated in. We must also consider a number of less quantifiable 
questions: Are legal claims made against institutions, faculty, or staff 
usually frivolous or unimportant, or are they often justified? Are insti- 
tutions providing adequate mechanisms for dealing with claims and 
complaints internally, thus helping themselves avoid any negative ef- 
fects of outside legal proceedings? Are courts and college counsel doing 
an adequate job of sorting out frivolous from justifiable claims, and of 
developing means for summary disposition of frivolous claims, where 
appropriate, and settlement of justifiable ones? Are courts being sensi- 
tive to the mission of higher education when they apply legal rules to 
campuses or devise remedies in suits lost by institutions?’*> Do govern- 
ment regulations for the campus implement worthy policy goals, and 
are they adequately sensitive to higher education’s mission?‘* In situa- 
tions where law’s message has appeared to conflict with the best 
interests of the campus community, what have been education’s re- 
sponses: To kill the messenger, or to develop more positive remedies? 
To hide behind rhetoric, or to forthrightly document and defend its 
interests? 

We do not yet know all we should about these questions. But they 
are surely questions worthy of study as we chart the impact of the past 
twenty-five years, and they provide a critical counterpoint to questions 
about dollars, time, and pages. We must have insight into both sets of 
questions before we can fully understand law’s influence on the campus 
and separate its beneficial from its detrimental effects in the various 
contexts in which law has made its presence known. 





38 See, e.g., Hobbs, The Courts, in HIGHER EDUCATION IN AMERICAN SOCIETY, at 181 
(P.G. Altbach and R.O. Berdahl ed. 1981). E 

136 See, e.g., H. EDWARDS, HIGHER EDUCATION AND THE UNHOLY CRUSADE AGAINST 
GOVERNMENT REGULATION. 











THE MANAGEMENT AND 
GOVERNANCE OF ACADEMIC 
INSTITUTIONS 


JOHN A. BEACH* 
AUTHOR’S FOREWORD 


To take a law review article and make it into a speech would be a 
fairly natural progression. Highlights could be selected; weighty scholar- 
ship (or at least the formal trappings of footnotes, citations, repetitions, 
and hypothetical speculations) could be pared down or eliminated; and 
from rigorous pruning a speech might well emerge. But to take a speech 
and make it into a law review article is, at first blush, a challenge—like 
pushing water uphill. A suitable response to the challenge requires, first, 
its candid acknowledgement; and, second, a proper form or structure—one 
that accepts and accommodates the beginning substance without trying 
to disguise it. With pipes and other proper structures, even water moves 
uphill. 

Accordingly the speech, just as presented in Vancouver on June 26, 
1985, is set forth below as the point of departure. To it have been added 
(a) sub-headings; (b) footnotes; and (c) supplemental material supplying 
the full context that is impossible within the time restraints of a speech. 
All of this contributes either the requisite scholarship for a respectable 
law review article, or the soggy prose of pretension, depending upon the 
reader’s taste and judgment. 

I am greatly indebted to three very bright associates in my law firm 
who did considerable research and contributed to the following portions, 
all the while puzzling over my madness in an effort to detect the, or any, 
method in it: Joseph T. Rotondo, Esq., a sometimes classical scholar who 
delved into the early origins and history of universities; Scott C. Selbach, 
Esq., who looked into tax policies and also some aspects of endowment 
management; and Richard A. Reed, Esq., who now knows more about 
how the old King’s extraordinary writs are used against the modern col- 
lege and university than most people would care to know. 





* General Counsel to Syracuse University and Albany Medical College; Partner, Bond, 
Schoeneck & King, Syracuse and Albany, N.Y.; A.B. 1954, Syracuse University, J.D. 1957, 
University of Michigan; President, NACUA. 
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I. HisTorica!. ORIGINS AND DEFINITIONS: THE CONCEPT Or A UNIVERSITY 


In thinking and reading about these matters, time after time I was 
struck by the inexorable return of any and all questions—like a dialectical 
boomerang—to the same three central questions: What is a University? 
What are its purposes? and Who should decide? John Henry Newman 
struggled with those questions in his discourses designed to pave the way 
for a University in Dublin—discourses published in The Idea of a Univer- 
sity.1 The IRS and the courts struggle with them—far more prosaically 
to be sure—in drawing lines tellir - us what use of property or what in- 
come is ‘‘unrelated’’ to the institution’s educational purpose.? Both Car- 
dinal Newman and the IRS had and have their own positions, of course, 
but the struggle and the basic questions transcend both the clergy and 
the tax collector. 





1 Cardinal John Henry Newman, THE IDEA oF A Universiry (Oxford ed. 1976). Car- 
dinal Newman, a leading Fellow of Oriel at Oxford from 1822 and converted to Catholicism 
in 1845, was appointed in 1851 to be the Rector of a new Catholic University of Ireland 
to be established in Dublin. In 1852 he delivered a series of Discourses on the Scope and 
Nature of University Education. They were published the same year, but in 1858 they were 
published with additional lectures and essays on University Subjects in The Idea of a Univer- 
sity. Cardinal Newman reflects the two great antecedents of the modern university—the 
medieval university and the Christian church. (The colonial American antecedent, of course, 
was protestant. For fascinating excerpts from original writings and documents reflecting 
the rigorous—and exclusionary—Calvinism at Harvard and Yale, See HOFSTADTER & SMITH, 
1 AMERICAN HIGHER EpucaTion). His own view from his private journal in 1863 was that ‘“Now 
from first to last, education . . . has been my line.’’ His frosty relationship with Dublin’s 
Archbishop Cullen, who appointed him as Rector, is a reminder of the inevitable personal 
and human aspect of university governance. Newman wrote of Cullen that ‘‘he never has 
done any thing but take my letters, crumple them up, put them in the fire, and write me 
no answer.’’ See Editor’s Introduction (Oxford ed. 1976) at xi, xxvii. Urging pursuit of 
knowledge as an end in itself, Newman reminds us that even the perfectly governed, perfectly 
managed educational institution would not be a panacea for mankind: ‘‘Quarry the granite 
rock with razors, or moor the vessel with a thread of silk; then may you hope with such 
keen and delicaie instruments as human knowledge and human reason to contend against 
those giants, the passion and the pride of man.’’ Discourse V, p. 111. 

2 LR.C. § 511 (1985); Treas. Reg. § 1.511.1 (1985). 

NYU’s ownership and operation of the Mueller macaroni business without paying 
income taxes, on the ground the profits were used in furtherance of NYU’s exempt pur- 
poses, typifies the background for Congressional concern and enactment of the ‘‘unrelated 
business income’’ provisions in 1950. See cf. C.F. Mueller Co. v. C.LR., 190 F.2d 120 (3rd Cir. 
1951); University Hill Foundation v. C.I.R., 466 F.2d 701 (9th Cir. 1971), cert. denied, 405 
U.S. 965 (1972). But if a macaroni business is clearly unrelated, how about a bookstore? 
See Treas. Reg. 1.513-1(c)(2)(ii) (1985). How about a joint research and development enter- 
prise with an industrial concern? See IRS NATIONAL OFFICE TECHNICAL ADVICE MEMORANDUM, 
LTR 7936006, May 23, 1979. 

The Treasury Regulations, and Revenue Rulings as to what activities are related or 
unrelated to an educational institution’s tax exempt purposes, would provide the next cen- 
tury’s historians with a rich case study of our own contemporary idea of a university. 

See State Laws Restricting Commercial Ventures by Universities Urged by Trade 
Associations, Chron. Higher Educ., July 31, 1985, at 13. 
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Jeff Orleans recently remarked on this in his admirable review of two 
books devoted to currently pressing problems in Academe.* One of the two, 
Dollars and Scholars,* decries the fractionalized time, energies, and 
loyalties of the typical professor whose employment engagement is for 
nine months of the year, with additional time off for good or bad behavior; 
is vague on details; and is replete with the fiction that pursuit of the pro- 
fessor’s scholarly and research interests is inevitably in harmony with the 
employing university’s interests. The other book is Partners in the 
Research Enterprise: University-Corporate Relations in Science and 
Technology.’ Taken together, the two books examine faculty employment 
relationships, intellectual property ownership problems, problems of 
limitations on disclosure of the results of research, and problems in main- 
taining academic integrity against fraud. Orleans tells us that: 


The books identify remarkably similar lists of particular technical issues— 
many of them technical lawyering issues—that must be resolved within any 
structure. But the books understand that a more basic question than facul- 
ty/institution structure or technique is that of academic purpose. What shall 
institutions of higher education do, and how shall their faculties accomplish 
these objectives?® 


It is my task to speculate on those three ever-recurring questions: What 
is a university, What are its purposes, and Who should decide? The task 
is presumptuous because it is grand, and it is grand because it is basic. 
Any community faces similar problems of defining itself and its gover- 
nance. The historian observes the de facto early community arising out 
of proximity, some common needs, and the exercise of physical power, 
and traces its development, through political accommodations, to a defined 
legal structure. Inevitably it is an evolutionary process, with definitions 
subject to challenge and to change.’ I will end up dropping out of the 
clouds and trying to promote some specific attitudinal changes. That will 
be both presumptuous and controversial (if not naive). 

The question ‘‘What is a university?’’ is a grand one, but it usually 
is asked by someone advocating a position. Perhaps all of us claiming 
to have the motives of truth-seekers turn out, once the rhetoric shakes 
out, to be advocates of a position. That deflating notion may appeal par- 
ticularly to lawyers. I offer the mildly heartening view that advocating 
a position and seeking truth are not necessarily mutually exclusive. 





3 Orleans, Book Review, 11 J. Cont. & U.L. 237 (1984). 

4 DOLLARS AND SCHOLARS: AN INQUIRY INTO THE IMPACT OF FACULTY INCOME UPON THE 
FUNCTION AND FUTURE OF THE ACADEMY (R. Linnell, ed. 1982). 

5 PARTNERS IN THE RESEARCH ENTERPRISE: UNIVERSITY-CORPORATE RELATIONS IN SCIENCE 
AND TECHNOLOGY (Langfitt, Hackney, Fishman, and Glowasky, ed. 1983). 

® Orleans, supra note 3, at 242. 

7 See Sanders, The University as a Community, in THE UNIVERSITY AS AN ORGANIZA- 
TION 57 (Perkins, ed. 1973} (A Report for the Carnegie Commission on Higher Education). 
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Historically, the task of defining a university has been taken up by 
countless people, all of them with a position. To the students in Bologna 
in the twelfth and thirteenth centuries, the university was the students, 
and its faculty were hired servants who either pleased or were uncere- 
moniously banished, without due process.* To the scholars of Paris, the 
university was a community of scholars, created at their initiative, and 
the students were at best junior colleagues.* To the church in the middle 
ages, the universities were teachers of proper doctrine, always subject to 
correction and even extinction if they threatened to become purveyors 
of heresy. 

Universities began in medieval Europe.’° At first, they were no more 
than relatively spontaneous, informal, and unstructured associations of 
teachers and students who combined into communities or corporations 
analogous to the trade guilds and the guilds of aliens.11 The English word 
‘“‘university’’ is derived from the medieval Latin term universitas, mean- 
ing ‘“‘community’’ or ‘‘corporation.’’!2 

The Chancellor Scholasticus of the local cathedral granted permis- 
sion to teachers to open other schools in the neighborhood of the cathedral 
school.’ At a later stage of development the Chancellor Scholasticus ex- 
erted additional control by granting, after a formal examination, a license 
to teach at the local universitas or any other universitas in Europe. This 
was the origin of the ‘‘degree,’’ which in the medieval period was no 
more than a license to teach at a university.‘ Only later was it established 
that no university could grant degrees without a charter from the pope, 
emperor, or king.*5 In those early days, the university’s scholarly essence 
was prior to its formal legal existence.1® 





8 F. COPLESTON, 2 HisToRY OF PHILOSOPHY Pt. I at 242 (1962); 27 ENCYCLOPEDIA BRITAN- 
NICA 750 (11th ed. 1911). 

® COPLESTON, supra note 8 at 242; 27 ENCYCLOPEDIA BRITANNICA at 752. 

10 M. Ross, THE UNIVERSITY 4 (1976); Shapiro, MEDIEVAL PHILOSOPHY 222 (1964). 

11 Ross, supra note 10 at 6; 27 ENCYCLOPEDIA BRITANNICA at 748; Perkins, supra note 
7 at 3-17. 

12 27 ENCYCLOPEDIA BRITANNICA at 748; E. GiLson, HisTORY OF CHRISTIAN PHILOSOPHY IN 
THE MIDDLE AGEs 246 (1955). 

13 27 ENCYCLOPEDIA BRITANNICA at 748. 

14 Whether the institution has inherent powers to revoke a degree due to fraud, 
misrepresentation, mistake, etc. is a question that has arisen in recent litigation. In Watiga 
v. Board of Trustees, No. 1444, slip op. (Ohio Ct. App. Dec. 3, 1984), the trial court found 
Kent State had no power to revoke a degree once granted, in the absence of an express statutory 
power of revocation. A contrary analysis and collection of authorities—starting with H. 
Rashdall’s 1936 treatise on The Universities of Europe in the Middle Ages—was presented 
on appeal by the American Council on Education’s amicus brief. The appellate court held 
that Kent State did have inherent power to revoke a degree under some circumstances, but 
affirmed nevertheless because of its belief that inadequate procedural due process had been 
afforded. 

18 27 ENCYCLOPEDIA BRITANNICA at 749. 

16 SHAPIRO, supra note 10 at 222. 
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The early universities were largely self-governed.’” They won various 
special privileges, such as internal jurisdiction and exemption from 
military service and taxation, by exploiting the rivalry between civil and 
ecclesiastical authorities.1* Two other techniques were used: ‘‘cessation’’ 
was a strike; i.e., ‘‘shutting down’’ the university. ‘‘Migration’’ was literal- 
ly moving the university to another iocale. This was feasible during the 
medieval period when universities were merely communities of teachers 
and students.® If it were feasible today, we would have fewer ‘‘town- 
gown’’ problems; the only thing worse for a town than having a univers- 
ity is not having a university. 

Like the medieval church, the medieval universities were suprana- 
tional organizations.?° Students and teachers from all over Europe came 
to study and teach.?1 The students were organized into ‘‘nations,’’ dining 
together with others of the same nationality.?? It was from the medieval 
‘‘nations’’ that colleges later developed; i.e., buildings in which students 
and teachers lived and studied together.?* 





17 COPLESTON, supra note 8 at 242. 

18 Ross, supra note 10 at 9-10; CopLEsTON, supra note 8 at 242. 

19 Ross, supra note 10 at 10. 

20 Td. at 13. 

21 COPLESTON, supra note 8 at 187-88. 

22 GILSON, supra note 12 at 246; Ross, supra at 8. 

23 Ross, supra note 10 a t 8; In Yale Univ. v. Town of New Haven, 71 Conn. 316, 
42 A. 87 (1899), Connecticut’s Supreme Court annulled the local tax assessor’s attempt to 
impose real property taxes on Yale’s dormitories and dining halls. The tax statute exempted 
buildings occupied as ‘‘colleges.’’ The court went back into history in aid of its decision: 

As first used, ‘‘college’’ indicated a place of residence for students, and occasionally 
a ‘‘universitas,’’ or ‘‘studium generale.’’ The expressions ‘‘universitas studii’’ and 
‘‘universitatis collegium’’ occur in early official documents. A suggestion of the 
modern university appears in the College and Library of Alexandria, founded and 
endowed by Ptolemy Soter. Here the Museum provided from [for] the first lodg- 
ings and refectory for the professors, and later similar provisions were made for 
the students. A writer of the twelfth century speaks of the “handsome pile of 
buildings, which has twenty colleges, whither students betake themselves from 
all parts of the world.’’ The university in Europe developed about the year 1200. 
It was a community organized for the study of all branches of knowledge, and 
authorized by pope, king, or emperor to confer degrees upon those found compe- 
tent to instruct others. At Bologna—perhaps the earliest organized university—we 
find colleges almost free from the beginning. Such College was a separate house, 
with a fund for the maintenance of a specified number of poor students. Similar 
colleges existed in Paris, Oxford, and other universities. At first little more than 
lodging rooms and refectory, they grew, especially in England, to be the home 
of the students for all purposes. The instruction and discipline of the university 
were through the colleges. The conditions of the early universities were peculiar. 
Vast throngs of students were gathered at one place. They were divided into ‘‘na- 
tions,’’ each—as at Paris—with its own proctor or procurator. They were further 
divided among faculties, each with its dean. The divisions into nations and faculties 
were cross divisions; and another cross division was that into colleges and halls 
(hall sometimes meaning an unorganized college, and sometimes used as 
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synonymous with college). With changes in conditions, the college was largely 
eliminated from the continental universities, while in England the university became 
practically the associated colleges. Merton College, Oxford, founded in 1264, was 
the prototype of the English college. That college consisted of the chapel, refec- 
tory, and dormitories. Here the scholars, called ‘‘fellows,’’ in token of the spirit 
of equality and companionship, lived under one government, educational and moral, 
and prepared to take the degree granted by the university. As the colleges increased, 
all noncollegiate students were driven away. The vagabonds or chamberdekyns— 
i.e., camera degens,—living in lodgings, as opposed to those who lived in a col- 
lege, disappeared. Each student in a college must belong to the university, and 
each student of the university must be attached to a college; and the heads of the 
colleges administered the university. Thus was developed the English theory of 
the university, where the honors and influence of the studium generale are gained 
and enjoyed by students living and working under the government of their respec- 
tive colleges. As Newman says, the university, to enforce discipline, developed 
itself into colleges, and so the term ‘‘college’’ ‘‘was taken to mean a place of 
residence for the university student, who would there find himself under the 
guidance and instructions of superiors and tutors, bound to attend to his personal 
interest, moral and intellectual.’’ See, passim, 3 Newman, Hist. Sketches; Lyte’s 
History of University of Oxford; 1 and 2 Huber’s English Universities; Enc.Brit. 
‘‘Universities.’’ The college and university, however, were sometimes united in 
one corporation. Newman says, ‘“The University of Toulouse was founded in a 
college; so was Orleans.’’ Trinity College, Dublin, styled in its charter (1591) ‘‘The 
College of the Holy Undivided Trinity of Queen Elizabeth, near Dublin,’’ is both 
university and college. It was founded by the queen as a ‘‘mater universitatis”’; 
but the hope was not realized, and the university and college have ever since re- 
mained one, called in common speech indiscriminately ‘‘Trinity College, Dublin,” 
“‘Dublin University,’’ ‘“The University of Trinity College, Dublin.’’ Marischal Col- 
lege, Aberdeen, was founded in 1593 as a college and a university, with power 
of conferring degrees. And so at the beginning of the seventeenth century the 
students of an English university lived in colleges; were instructed and governed 
through colleges, whether the university included a number of colleges or a single 
college; and among the buildings indispensable for every college were the great 
hall, or dining room, and the living rooms, or dormitories. 

In establishing universities in the new world the limitations of the people com- 
pelled the founders to follow the example of Trinity College, Dublin, and Marischal 
College, Aberdeen, and not that of Oxford and Cambridge. Upon the same cor- 
poration was conferred the power of the university in granting degrees and of the 
college in government, and such community and the buildings required for its 
use were known as ‘“‘the college.’’ The first appropriation to endow a university 
in Virginia was made in 1607. In 1660 an act of the colonial legislature endowed 
“‘The College,’’ and in 1693 William III. established the university, described in 
the charter as ‘‘a certain place of universal study, or perpetual college of divinity, 
philosophy, languages, and other good arts and sciences,’’ and named it ‘‘The 
College of William and Mary in Virginia.’’ The settlers of New England early felt 
the need of a local university, and the first step was the erection of a college, i.e. 
a building where the students were to be lodged, fed, and instructed while pursu- 
ing the university studies and qualifying for its degrees. In 1630 the general court 
at Boston advanced L400 for this purpose, and subsequently appointed Newtown 
as the seat of the university, and for this reason changed the name of the town 
to Cambridge. 2 Mather’s Magnalia, pp. 7-9, 19, 20; Quincy’s History of Harvard. 
In 1642, the court established overseers of ‘‘a college founded in Cambridge,”’ 
and in 1650 the charter was granted. The statutes immediately adopted provided 
that all students admitted to the college ‘‘must board at the commons,’’ and also 
provided for conferring the first and second degrees in arts. While the college ex- 
ercised some of the privileges of a university, doubt was felt as to the power of 
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The first American colleges were church sponsored institutions which 
soon owed their corporate existence to the charters granted by the state.24 
In the nineteenth century, American higher education was profoundly 





the general court to confer such privileges. The colonial charter of 1692 was con- 
strued as authorizing the court to erect a university, and immediately, as Mather 
says, the general assembly granted ‘‘a charter to this university,’’ authorizing it 
to grant degrees ‘‘as in the universities in England.’’ This charter expired within 
three years, from failure to receive the royal approval, and the college was subse- 
quently reorganized under the charter of 1650. The degree of D.D. was conferred 
by the college in 1693 on Increase Mather, its president, who, in conferring the 
degrees at the first commencement after the new charter, maintained that ‘‘the 
right of establishing universities (academias) is reserved to all those, and to those 
only, who hold the sovereignty in the state,’’ and that the general court, under 
the charter of 1692, possessed such sovereignty. 

In 1701 the general court of Connecticut granted to said trustees the privilege of 
founding, endowing, and ordering a ‘‘collegiate school,’’ and authorized them 
to acquire and hold real estate, not exceeding the value of L500 per annum, and 
personal property to any amount, for the use of said school, and for erecting and 
endowing the same. 4 Col. Rec. 363. The act did not purport to establish a college 
and university, unless by indirection; but the trustees, following the example of 
Harvard, proceeded at once to grant degrees in arts. Until 1716 the school was 
migratory. The trustees then decided that it should be established at New Haven, 
and this decision was confirmed by the legislature the following year. 6 Col. Rec. 
30. In pursuance of this authority, aided by appropriations by colonial govern- 
ment, as well as by gifts from Gov. Yale and other benefactors, a college house 
‘for the entertainment of the scholars’’ was so far finished in 1718 as “‘to be fit 
for the reception and accommodation of all the students.’’ It contained nearly 50 
studies, and was furnished with a convenient hall, library, and kitchen. At the 
commencement for that year, in the presence of the authorities of the colony, the 
trustees did, ‘‘with one consent, agree, determine, and ordain that our college 
house shall be called by the name of its munificent patron, and shall be named 
Yale College.’’ *** The ‘‘college’’ and the buildings for entertaining the students 
under college government were inseparable. In 1818, Yale College consisted of 
three college buildings for housing the officers and students, a lyceum, a chapel, 
a kitchen, and large dining room; and it was this college whose charter was con- 
firmed by our constitution of 1818. 

The settled meaning of ‘‘college’’ as a building or group of buildings in which 
scholars are housed, fed, instructed, and governed under college discipline, while 
qualifying for their university degree, whether the university includes a number 
of colleges or a single college, is now attacked. We have deemed it proper to trace 
this meaning with sufficient detail to demonstrate the utter unreason of the attack. 
This peculiar function of a college is inherent in the best conception of the univer- 
sity. This meaning has been attached to the English word for 800 years; it was 
the only meaning known at the time our first American colleges were founded; 
it was recognized and distinctly affirmed in the charter of Yale College; it has 
since been affirmed by repeated acts of legislation, and has received the sanction 
of constitutional confirmation. It was impossible for the legislature to express its 
meaning more clearly than in the language of section 3820, ‘‘buildings occupied 
as colleges.’’ If it had said, ‘‘dormitories, dining halls, and other buildings oc- 
cupied as colleges,’’ the meaning would have been the same, and the er 
tion would have added nothing to ™ resume certainty of the language used. . 

Id at 322-28, 42 A. at 86-91. 
24 R. HOFSTADTER & W. SMITH, I AM. HIGHER Epuc. 3 (1961); 27 ENCYCLOPEDIA BRITAN- 
NICA at 776. 
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influenced by German universities.25 German university students could 
live where they chose and select such courses as they chose. The em- 
phasis was on intellectual exploration and discovery rather than character 
formation.?* Visiting American scholars were impressed by the capacity 
of the German universities to offer instruction in virtually every field of 
knowledge. In the United States in the second half of the 19th century 
the German influence ultimately led to the development of the elective 
system in higher education, and to the expansion of many American col- 
leges into universities.2” Germany also provided the model for state sup- 
ported universities not dependent for their finances on the largesse of 
private donors.?* 

The elective system historically was a liberation from an oppressive 
classical scholasticism. More recently, the tremendous expansion of the 
elective system has called into question whether there is any distinctive 
content to a university or college education.?° 

The great medieval universities achieved their intellectual dominance 
because of the scarcity of manuscripts. The scarcity of these essential 
resources required the centralization of knowledge. It is ironic in our own 
time that the prohibitive expense of the new technologies now required 
for the advancement of knowledge again makes for the intellectual 
dominance of the modern university.?° Meanwhile, the loyalty to a modern 
university of its individual faculty members, or (if I dare suggest it) even 


of its administrators, may have become diffused by the development of 
professional associations, the availability of research grants, and marvelous 
communications media which enable people to know what is going on 


elsewhere instantly, and to converse with their counterparts regardless 
of distance. 


There has been a kind of atrophy of intra-institutional contacts and iden- 
tifications. We now have a situation, perfectly familiar in most universities, 
where a man will have more intimate and close contact with colleagues 3,000 





HOFSTADTER & SMITH, supra note 24 at 475, 477; Ross, supra note 10 at 27-28, 45-46. 

Ross, supra note 10 at 27. 

HOFSTRANDER & SMITH supra note 24 at 251; Ross , supra note 10 at 27-28, 45-64. 

R. HOFSTADTER & W. Situ, II AM. HIGHER EpDuc. 475 (1961). 

See, e.g., R. HUTCHINS, THE HIGHER LEARNING IN AMERICA (19386), selections from which 
are reprinted in HOFSTADTER & SMITH, supra note 28 at 924, 936-37; R. HuTCHINS, THE GREAT 
CONVERSATION 49 (1952). More recently a committee of the Association of American Colleges 
has issued Integrity in the College Curriculum: A Report to the Academic Community stating 
that ‘‘The public at large and the academic community itself are uneasy with the evidence 
of the decline and devaluation of the bachelor’s degree in the recent past.’’ See article and 
full text in Chron. Higher Educ. Feb. 13, 1985, at 1 et seq. and 12 et seq. 

George Keller, commenting on the disintegrating college curriculum as ‘‘One of the 
more frequent laments in higher education during the past few decades,”’ concludes after 
two pages that ‘‘the idea of a return to the traditional liberal arts curricuiums is as chimerical 
as the hope of a social return to tiny rural communities without alienation.’’ G. KELLER, 
ACADEMIC STRATEGY 15-16 (1983). 

30 See Ross, supra note 10 at 104-05, 261. 
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miles away and will share more loyalty and affection with them than he 
will with a colleague who occupies an office three doors down the corridor. 
There has been, in consequence of this, a weakening of concern for the col- 
lective educational enterprise that spans any such professional boundaries 
or should span them.*1 


II. THE MODERN REVERSAL: LEGAL EXISTENCE IS PRIMARY 


These days the university is defined, at least at its basic level of ex- 
istence, by law. It is we lawyers who rub it in to faculties as to the lines 
of authority at their own universities. To steal from the Existentialists 
in a context they might not appreciate, legal existence is prior to academic 
essence. The university continues to be urged as many things, but we 
must start with the modern existential truth that the university is a legal 
entity—typically a corporation—whose very existence is defined by law. 

The common law—that great extrapolator of history and the status 
quo—took the ancient universities as it found them, whereas American 
courts look to the applicable state constitutional provisions, statutes, or 
charters of incorporation to define the purposes and powers of educational 
institutions. With respect to public institutions, including the ‘‘land grant”’ 
institutions, the courts have been called upon to locate their specific posi- 
tion on a spectrum ranging from broadly autonomous constitutional univer- 
sities to community colleges operated as subagencies of state and local 
government. The Supreme Court of Illinois put this into historical perspec- 
tive while deciding whether the Illinois Attorney General was the proper 
counsel for the University of Illinois, a land grant university: 


The traditions of Oxford extend back to the dynasty of King John. It was 
not actually chartered as a corporate entity, however, until during the reign 
of Elizabeth in 1570. The University of Cambridge is also of ancient origin. 
It was the outgrowth of certain public schools established by the Monks in 
the vicinity of Cambridge in the 12th century. It was not chartered as a cor- 
porate entity until many years later. Each of these colleges passed its own 
laws, enacted its own statutes and elected its own executive and legislative 
departments. They also maintained their own courts. Their statutes were 
confirmed by Royal decree. Each was authorized to, and did, elect two 
members of the British Parliament. In certain fields within their territorial 
and ecclesiastical jurisdiction they administered both the civil and criminal 
laws. They possessed liberties de Academia. Lord Mansfield in Rex v. Vice 
Chancellor, 3 Burr. 1647, said: ‘‘But there is a vast deal of difference be- 
tween a new charter granted to a new corporation, (who must take it as it 
is given), and a new charter given to a corporation already in being, and 
acting either under a former charter or under prescriptive usage. The latter, 
a corporation already existing, are not obliged to accept the new charter 
in toto, and to receive either all or none of it: they may act partly under 
it, and partly under their old charter or prescription. Whatever might be 





31 Truman, The Academic Community in Transition, 1970 N.A.S.P.A. J. 7 (quoted 
in KELLER, supra note 29 at 172). 
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the notion in former time, it is most certain now, ‘“That the corporations 
of the universities are lay-corporations: and that the Crown cannot take away 
from them any rights that have been formerly subsisting in them under old 
charters or prescriptive usage.”’ 


In its corporate status and in its powers and privileges the University of 
Illinois is in no sense comparable to the Universities of Oxford and Cam- 
bridge. The issues here involved must be solved by an examination of the 
statute creating the University of Illinois, and the applicable decisions of 
this court. Authorities from other jurisdictions, many of which have been 
cited and carefully examined, are of little aid. 


kkk 


In the sense that it is a department or branch of State government, the Univer- 
sity of Illinois is not an agency or instrumentality of the State. It is a separate 
corporate entity, which functions as a public corporation. It is not the duty 
of the Attorney General to represent either the corporation or the trustees, 
by virtue of his office, as chief law officer of State. He has no right to do so.32 


If Oxford and Cambridge and the great medieval universities are at one 
end of the spectrum, exercising inherent powers that predate and trans- 
cend the state,3% the public institution created by express statute is at the 
other. Public institutions having autonomy under their state constitutions** 
and private institutions lie somewhere midway along the spectrum. The 
more specific and detailed the charter, the weaker the argument for in- 
herent powers. The Waliga*’ case in Ohio illustrates this, to a fault. Where 
an institution fits on the spectrum can make a great deal of difference 
to governance and even to academic freedom.** The largest educational 
institution in the world very recently attained some legislative relief from 





32 University of Ill. v. Barrett, 382 Ill. 321, 337-47, 46 N.E.2d 951, 960-64 (1943). 

33 Even Cambridge and Oxford probably couldn’t, and wouldn’t, claim unbridled 
autonomy, in light of governmental supervision that was starting to intrude at least by the 
18th century. See The King v. Cambridge, 92 Eng. Rep. 370 (K.B. 21), 2 Ld. Raymond 1334 
(1723). 

34 See discussion and cases in EDWARDS AND Noron , infra note 38, ch. 3; Beckham, 
Legal Implications of Constitutionally Autonomous Status, 7 J. L. & ED. 177 (1978); Horowitz, 
The Autonomy of the University of California Under the State Constitution, 25 UCLA L. 
REv. 23 (1977); Crockett, Constitutional Autonomy and the North Dakota State Board of 
Higher Education, 54 N.D. L. Rev. 529 (1978), which reviews the cases and experience not 
only in North Dakota but also in Nebraska, Minnesota, South Dakota, Montana, and Michigan. 

35 Waliga, No. 1444 (Ohio Ct. App. Dec. 3, 1984). See supra note 14. 

36 If, for example, an institution is ‘‘an instrumentality of the state,’’ it may be im- 
mune under the eleventh amendment from damage suits in federal courts, where the state 
treasury would be liable. See Mingle, Vitality of States’ Eleventh Amendment Immunity 
and Other Sec. 1983 et seq. Defenses (Conference Outline), 6 J. Cott. & U.L. 57 (1979); 
KAPLIN, THE LAW OF HIGHER EDUCATION 69 (1980). 
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budgetary and governance restrictions it found stifling, and which had 
prompted considerable commentary.?” 

Conceptually a university could be a trust rather than a corporation. 
In fact Harvard, William and Mary, and Yale in their origins were all ad- 
ministered as trusts.3* But some sort of a legal entity, reachable by state 
supervision, a college or university now must be. Fictional legal entities 
like corporations must exist in accordance with organizational re- 
quirements, rules, and regulations established by law. 

Structural and substantive regulation by the state confounds the vi- 
sion of those who would define the university as simply the students, 
or the faculty, or the church. Some academicians find it distasteful to be 
employed by a corporation, perhaps due in part to a subconscious 
transference to any such corporation of all the real or imagined wrongs 
of business corporations, and in part to the lack of autonomy that is the 
lot of any corporation. The former seems inappropriate, but the latter is 
at least realistic: for example most states prohibit the granting of academic 
degrees without state authorization and continuing state supervision.*° 

This existential reality can produce all sorts of unease in all sorts of 
people, because it places sovereignty and ultimate organizational authority 
over the university in the state. That the university, even the private 
university, exists by virtue of a charter from the state can be humbling 
to those not otherwise inclined to humility. 

The extent to which public policy, manifest in laws and regulations, 
is supreme in the governance of colleges and universities is a sobering 
consideration, because: 


The objects for which a corporation is created are universally such as the 
government wishes to promote. They are deemed beneficial to the country; 
and this benefit constitutes the consideration, and, in most cases, the sole 
consideration, of the grant. In most eleemosynary institutions, the object 


would be difficult, perhaps unattainable, without the aid of a charter of 
incorporation. 





37 ‘*The State University of New York is inferior to the nation’s leading state univer- 
sities because it is the most over-regulated such institution in the country, according to 
a blue-ribbon commission on the future of the 64-campus system.”’ Chron. Higher Educ., 
Jan. 23, 1985, at 21. Some degree of relief is hoped for pursuant to 1985 N.Y. Laws ch. 
552-555 (signed into law July 29, 1985). 

38 J. Herbst, The First Three American Colleges: Schools of the Reformation in PERSPEC- 
TIVES IN AMERICAN History, 7-11 (1974) (quoted in Epwarps & Norpin, HIGHER EDUCATION 
& THE Law 7-9 (1979). 

39 Forty-two of the fifty states responded to our inquiries on this subject. Of the forty- 
two states which responded, only four (Iowa, Missouri, New Mexico and Utah) indicated 
that an institution of higher education in the state could grant academic degrees without 
authorization by the state or without being subject to state supervision. Authorization of 
degree granting authority by statute is not universal in the State of lowa. Missouri has never 
exercised degree granting oversight over private institutions but there is pending legislation 
to change that. Neither New Mexico nor Utah has any statute that prohibits a private school 
from granting degrees. 





312 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 12, No.3 


These words I quote from Chief Justice Marshall’s opinion in the Dart- 
mouth College case in 1819.*° The Court struck down New Hampshire’s 
heavy-handed maneuver purporting to transform Dartmouth’s self- 
perpetuating corporate board of twelve trustees into a publicly-appointed 
board of twenty-one trustees, with a twenty-five person publicly-appointed 
board of overseers to boot. We all know that the Court rebuffed this power 
play, by deeming the original corporate charter to be a contract protected 
by the United States Constitution. We also all know that states, in their 
incorporating procedures, quickly learned to reserve the right of altera- 
tion of corporate charters. 

Whether this kind of power play—or any other—would presently be 
frustrated by Constitutional doctrine is a lawyer’s question. At some point 
of egregiousness the fourteenth amendment, and perhaps the first amend- 
ment, would pose limitations on governmental powers over colleges and 
universities. 

Ultimately, though, the only restraint upon state control of all aspects 
of institutional governance is the public policy or Constitutional doctrine 
of the day. For example, the’ very real practical differences of today be- 
tween the governance of public institutions and the governance of private 
institutions exist merely as a matter of grace, traditions, and public policy. 
Those differences could be lessened, and as a practical matter probably 
even eliminated, by the political process. The politicians stand at the bridge 
of a great deal of financial support, and of the legal source of the institu- 
tion’s very existence. It is a strategic position, well suited to efforts to 
control the institution’s essence as well. 

One can hope that the fascinating inquiry—largely ignored to date— 
as to what Constitutional limits there may be to both state and federal 
governmental control over colleges and universities, will remain academic 
in all senses. I am skeptical, particularly in light of current federal at- 
titudes,*1 and the (often willing) politicization of academic administrators. 
For an early start in this inquiry, Robert O’Neil’s ‘‘God and Government at 
Yale: The Limits of Federal Regulation of Higher Education’’4? should 
be reviewed. 

Would it be open to Harvard, William & Mary, Yale, Columbia and 
the other colonial universities to assert—with Dartmouth—that their 
essence is prior to, and therefore cannot be altered by any act of, the state? 
This is the traditional approach of the English courts with respect to the 
medieval universities, as pointed out by the Illinois court in University 
of Illinois v. Barrett.** Columbia and perhaps others employ language of 





40 The Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518 (1819). 

41 See e.g., interview with Secretary of Education William J. Bennett, Chron. Higher 
Educ., Feb. 27, 1985, pp. 24-25. 

42 44 U. CINCINNATI L. REv. 525 (1975). See also Lacovara, How Far Can the Federal 
Camel Slip Under the Academic Tent?, 4 J. Cott. & U.L. 223 (1977); O’Neil, Academic 
Freedom and the Constitution, 11 J. Cott. & U.L. 275 (1984). 

43 Barrett, 382 Ill. 321, 46 N.E.2d 951. But by 1723, the King’s Bench had started 
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voluntary cooperation, rather than required compliance, with state regula- 
tion as a symbol of preservation of such prerogatives.* But how much 
of an institution’s historical prerogatives will survive the so-called ‘‘police 
power’”’ of the state?¢5 It would behoove higher education to examine these 
questions to the end of rendering them questions of law before they become 
solely questions of politics. It is already late, as the following reminder 
by the the Supreme Court of Michigan illustrates: ‘‘[W]hatever powers 
the universities may constitutionally hold, the Legislature holds the power 
of the purse. Regardless of what this Court might find, the matter remains 
one of power and politics.’’*¢ 


III. UNIQUENESS OF THE EDUCATIONAL INSTITUTION 


Conceived as either a corporation or a trust, the university or college 
is different from other legal entities. It is not because it is ‘‘non-profit’”’— 
which is a misnomer anyway. There is no prohibition anywhere of a 
university making a profit, from activities fairly related to its educational 
mission. The only restraint is that the profit, if any, inure to the benefit 
of that educational mission, and not be drained off by inurement to private 
individuals or entities. And that is only a tax code restraint, i.e., a condi- 
tion of tax exemption.*” Also, since 1950 in the United States the tax col- 
lector will treat diversionary enterprises unrelated to the educational mis- 
sion as the separate businesses that they are, and tax them separately.** 
The trick underlying all of this is to know what is the educational mis- 
sion: What is a university; what are its purposes; and to what extent can 
the tax collector decide? 


A. Tax Policy and Educational Institutions 


Educational institutions, from colonial days to the present, have been 
exempt from real property tax under their charters or under state con- 





to make nice distinctions allowing for mandamus orders against Cambridge to restore academic 
degrees ‘‘to which temporal advantages are annexed”’ by Acts of Parliament, where the 
degraded former degree-holder wasn’t given a hearing by the college authorities. The King 
v. Cambridge, 92 Eng. Rep. 370 (K.B. 21), 2 Ld. Raymond 1334 (1723). 

44 Conversation with Mason Harding, Esq., General Counsel of Columbia University 
(Aug. 15, 1985). 

45 See supra note 34. In Tolman v. Underhill, 39 Cal. 2d 708, 249 P.2d 280 (1952), 
faculty members of the University of California failed in their challenge to a loyalty oath 
required by the Regents. The court held that a loyalty oath statute, applicable to all state 
agencies, enacted by the Legislature “under its general police power will prevail over regula- 
tions made by the regents with regard to matters which are not exclusively university af- 
fairs.’’ Id. at 712. As to the state’s power to regulate academic content, see Moore v. Board 
of Regents, 44 N.Y.2d 593, 378 N.E.2d 1022, 407 N.Y.S.2d 452 (1978). 

46 Regents of the Univ. of Mich. v. Michigan, 395 Mich. 52, 73, 235 N.W.2d 1, 9 
(1975). See also Perkin, Defining the True Function of the University: A Question of Freedom 
versus Control; CHANGE 20 (July-Aug. 1984). 

47 I.R.C. § 501(c)(3) (1985). 

48 See supra note 2. 
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stitutions or statutes; and ever since enactment of the first income tax law 
in 1913 there has been a firm policy of shielding them from income taxa- 
tion.*® While these exemptions are clearly ingrained as ‘‘rule of law’’ 
throughout the country, the stated policy reasons for them vary. Tax ex- 
emptions serve a variety of functions and reflect a variety of rationales. 
Opponents stress that the exemption denies the government tax revenue 
it would otherwise receive. From such a view, tax exemptions are ‘‘tax 
expenditures’’ which escape the degree of public scrutiny leveled against 
direct budgetary appropriations; thus exemptions are special favors. 

To view tax exemptions as special favors granted to some identifiable 
beneficiary or beneficiaries is to assume a “‘normal’’ distribution of tax 
burdens, well defined and agreed upon by all, from which the special 
favor stands out as a deviation. Yet there is no agreement on the ‘‘nor- 
mal.’’ The experts even disagree as to what is income, when it is realiz- 
ed, and on a proper method of apportioning taxes.5° 

Tax exemption may also be defined as freedom from the burden of 
enforced contribution to the expenses and maintenance of government.®! 
Various rationales have been set forth as to why colleges and universities 
need not contribute to the public fisc even though they reap many of the 
public benefits and protections funded by tax dollars. A common thread 
in all is the notion that exemptions should be based on the accomplish- 
ment of some public purpose. 

Thus, exemption may be aimed at encouraging or allowing organiza- 
tions to accomplish tasks that would have to be met by governmental ap- 
propriations in any event. This is most obvious with respect to public 
colleges and universities, whose property and income are already the prop- 
erty and income of the government. For government to tax them would 
be to engage in a circular shv‘fle of money (except to the extent we 
distinguish among federal, state, and local governments—which involves 
concepts of federalism and governmental revenue-sharing that are well 
beyond the rationale for exemptions of educational institutions). For the 
huge sector of the nation’s higher educational institutions which are 
public, tax exemption is based upon their being public—not upon their 
being educational.5? 





49 See Rensselaer Polytechnic Inst. v. Commissioner, 732 F.2d 1058 (2d Cir. 1984). 

5° See Rabkin, Behind the Tax-Exempt Schools Debate, 68 PuBLIC INTEREST 21, 24 (1982). 
For instance, some economists favor elimination of all corporate taxes, with the tax burden 
falling on the shareholders directly. ‘S’’ Corporations and their shareholders already follow 
this scheme under the Internal Revenue Code. Does this mean that the exempt corporation 
is being granted a special favor? More likely, this merely represents a seemingly more effi- 
cient distribution of tax burdens. The same could be said for tax exemptions granted to 
educational institutions. 

If tax exemptions are special favors that must serve some public purpose, is the same 
true for every tax benefit provided by law? Nearly every organization in the United States 
uses some deduction or credit in the Internal Revenue Code to its favor. 

51 84 C.J.S. Taxation § 215 (1954). 

52 See I.R.C. § 115 (1985); Hopkins, THE Law or TAX-EXEMPT ORGANIZATIONS § 20.23, 
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It is a very short logical step, then, for private institutions to say that 
they are performing the same educational function as their public counter- 
parts; that a public counterpart would have to assume the burden if they 
were not around to discharge it; and that accordingly the very same public- 
purpose justification for tax exemption exists for both. Indeed the private 
institutions will continue this logic, given an audience, and say that they 
charge higher tuition and typically receive greater alumni contributions** 
than their public counterparts, and thus supply the public educational 
service at considerably lower cost to the taxpayer. 

One New York court went so far as to designate the property of a 
private university as ‘‘quasi-public’’ in an effort to show that an exemp- 
tion served a public purpose.** First, deeming real property of a universi- 
ty ‘‘quasi-public,’’ the court invoked a ‘‘basic principle of our law’’ that 
public property is tax-exempt. Second, the court viewed the college as 
a delegatee of the state’s duty to provide education and saw the exemp- 
tion as a type of ‘“‘remuneration’’ for its services to the state.5> Another 
New York decision described private universities as implicitly public in 
character, albeit in a different context.5* Under these views, without a 





363 (4th ed. 1983). The assumption, of course, is that public property will be used for some 
public purpose. If public real property is not so used, presumably taxpayers’ actions or other 
remedies exist to correct the situation, which is analogous to a private corporation acting 
ultra vires. As for income tax, note that the unrelated business income tax provisions apply 
to private and public tax-exempt institutions alike. 

53 As noted elsewhere in this article, the ‘‘public”’ and ‘‘private’’ distinctions are blur- 
ring. My law school alma mater—the University of Michigan—recently announced it cross- 
ed a line and is receiving more private support for the school than public appropriations. 
Also the University of Texas has an endowment fund second only to Harvard’s. For a transi- 
tion from ‘‘private’’ to ‘‘public,’’ see Frank Briscoe Co. v. Rutgers, 130 N.J. Super. 493 (N.J. 
Super. Ct. App. Div. 1974). See also Temple University, 79 LRRM 1196 (1972), where the 
NLRB wasn’t sure whether Temple, private in form, was private or public in substance. 

54 People ex rel Clarkson Memorial College v. Haggett, 191 Misc. 621, 77 N.Y.S.2d 
182 (N.Y. Sup. Ct. 1948), aff’d, 274 A.D. 732, 87 N.Y.S.2d 491 (N.Y. App. Div. 1949), aff'd, 
300 N.Y. 595, 89 N.E.2d 882 (1949). 

88 Education is declared to be a function of the State. The State may, and does, pro- 

vide many of the educational processes. It also may, and does, delegate its func- 
tion in that respect to private corporations under suitable regulations. In such in- 
stances, real property of the delegatee, used for the purposes of its charter, is, 
in fact, devoted to a public purpose and thereby becomes quasi-public in nature. 
Nontaxation of public buildings and property is not an act of grace but is a basic 
principle of our law; it is the rule and not the exception. Thus, school and college 
properties may be said to receive their rights of tax exemption, not as acts of grace 
from the sovereign, nor as personal exceptions to the rule that all real property 
bear its share of the cost of government, but both upon the principle of nontaxa- 
tion of public places and as a quid pro quo for the assumption of a portion of 
the function of the State. Such a situation calls for a reasonable construction of 
the exemptive statute, so as to give full effect to the policy declared. 

Clarkson Memorial, 191 Misc.2d at 624, 77 N.Y.S.2d at 185. 

56 Ryan v. Hofstra Univ., 67 Misc. 2d 651, 324 N.Y.S.2d 964 (N. Y. Sup. Ct. 1971). 
In judging the severity of discipline imposed by a private university on one of its students, 
the court noted that no private person ‘‘owned”’ a private university or its property. 
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showing of public purpose, an exemption necessarily becomes a gift of 
public funds contrary to public policy.*” 

But ‘‘public purpose,’’ like conscience, ‘‘hath a thousand several 
tongues.’’ Tax-exempt status is also granted to religious organizations, 
but this has not been held to mean that they fulfill a public purpose. The 
Supreme Court expressly rejected such reasoning in affirming the con- 
stitutionality of tax exemptions for church property.5* Such exemptions 
are very helpful to churches but still do not rise to the level of a subsidy. 
They are said to be merely a means of avoiding excessive entanglements 
between church and state.*® 

The United States Supreme Court in Walz described the qualitative 
difference between tax exemptions and general subsidies. ‘‘A subsidy in- 
volves the direct transfer of public monies to the subsidized enterprise 
and uses resources exacted from taxpayers as a whole. An exemption, 
on the other hand, involves no such transfer.’’*° The Court took the posi- 
tion that government assistance through tax exemption is passive; the 
government merely refrains from taking income generated by tax-exempt 
organizations.*1 





The university is replete with public interest, requirement and supervision. The 
university is in the most real comparable sense a public trust for the rendition 
of education. It is only for this reason that so much public wealth and effort have 
been supplied to it. A private university . . . is an oligarchical form tending to 
be self-perpetuating. Its fundamental legal responsibilities are to the public. Its 
existence and favored position can be justified only as a public stewardship. 
Id. at 666, 324 N.Y.S.2d 981. The court was straining to find state action; see Beach, infra 
note 102. 
57 The Supreme Court of New Jersey requires all tax exemptions to be founded on 
a ‘‘quid pro quo for the performance of a service essentially public . . . which the state 
is relieved pro tanto from the necessity of performing.’’ Unless exemptions can be reasonably 
based on the quid pro quo theory, they constitute a ‘‘gift of public funds, at the expense 
of the taxpayer,’’ and are ‘‘indefensible both under public policy of equal taxation and the 
constitutional safeguard against illegal taxation.’’ Carteret Academy v. State Bd. of Taxes 
and Assessment, 102 N.J.L. 525, 133 A. 886 (1926), aff'd, 104 N.J.L. 165, 138 A. 919 (1926). 
As the argument goes, tax exemptions, in substance, make each taxpayer a forced contributor 
to every exempt organization. Unless every such organization serves a public purpose, the 
tax exemption is said to favor a ‘‘private’’ person at the expense of the ‘‘public.’’ 
58 Walz v. Tax Commission, 397 U.S. 664 (1970). 
58 See Rabkin, supra note 50. 
6° Walz, 397 U.S. at 690. 
61 The state of Connecticut takes the view that tax exemptions are no different from 
governmental appropriations of public funds. 
Exemption from taxation is the equivalent of an appropriation of public funds, 
‘because the burden of the tax is lifted from the back of the potential taxpayer who 
is exempted and shifted to the back of others. The owners of tax-exempt property 
in the community derive the same benefits from government as other property 
owners but pay no property taxes for those benefits. This is true whether the relief 
from taxation be considered an exemption, as the legislature has described it, or 
results from a policy of considering [exempt] property not ratable for tax purposes. 
Snyder v. Town of Newtown, 147 Conn. 374, 380-81, 161 A.2d 770, 776-77 (1960). 
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Ambiguity of rationale can be found even within the same jurisdic- 
tion. Some New York courts, for example, have taken exception to the 
quid pro quo rationale for granting tax exemptions. In Matter of Syracuse 
University,®? the trial justice—now Court of Appeals Judge Richard 
Simons—noted that the ‘‘declared policy’’ of the state was to exempt pro- 
perty used for educational purposes from local taxes because the general 
welfare was furthered by such exemption.®* 

New York’s highest court has construed the ‘‘declared policy’’ of the 
state to mean simply that schools are more important than local taxes and 
should thus be exempted from taxation.** The later New York decisions 
appear to justify the granting of tax exemptions to colleges and univer- 
sities on the theory that in some manner, they perform functions deemed 
socially desirable. Apparently it is not necessary for these functions to 
lessen financial burdens on the State. Colleges and universities are not 
said to be providing services to the State in return for remuneration in 
the form of tax exemptions. The United States Supreme Court has stated 
that tax-exempt organizations contribute to the ‘‘diversity of association, 
viewpoint and enterprise essential to a vigorous, pluralistic society’ and 
thus are entitled to their favored status.* 

The policy for granting tax exemptions to educational institutions also 
undoubtedly reflects moral judgments. In fact, much of tax policy includes 
moral judgments, such as tHe high taxes levied on alcohol and cigarettes, 
for example.** The legislative history of early income tax statutes reflects 
a Congressional view that it is simply wrong to tax certain types of 
organizations.®” 

Nowhere are moral judgments in tax policy more evideni than in the 
Internal Revenue Service’s power to revoke the tax-exempt status of educa- 
tional institutions engaging in racial discrimination. The Service’s power 
does not derive from the ‘‘subsidy’’ theory of tax exemption. Although 





62 In re Syracuse Univ., 59 Misc. 2d 684, 300 N.Y.S.2d 129 (N.Y. Sup. Ct. 1969). 

63 Judge Simons did not recognize any ‘‘superimposed requirement that there be a 
direct correlative benefit to the State from the exemption, except in the broadest terms of 
the general welfare.’’ Id. at 687. He specifically stated that New York’s real property tax 
exemption was ‘‘not based upon the quid pro quo theory that colleges performed an educa- 
tional function discharging a burden resting on the state,’’ Id. at 688, and refused to set 
down a precise rule for justifying a university’s tax exemption, choosing instead to rely 
on a broader ‘‘declared policy”’ of the state. 

64 Diocese of Rochester v. Planning Board, 1 N.Y.2d 508, 136 N.E.2d 827, 154 N.Y.S.2d 
849 (1956). 

65 Walz, 397 U.S. at 690. 

66 Rabkin, supra note 50 at 21. 

87 For instance, an 1894 debate in Congress over the exemption of mutual savings 
banks from income taxation generated the following discussion: 

Argument may not be necessary to sustain the proposition that mutual savings 

banks should be absolutely exempt from any income taxation. They represent the 

savings of the poor; they are not established for ordinary business purposes; the 
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Title VI of the Civil Rights Act of 1964®* prohibits discrimination on the 
basis of race in any program or activity receiving federal financial 
assistance, neither Congress through legislative history nor the Service 
through published rulings has maintained that tax exemptions or any other 
tax benefit constitute a ‘‘program or activity receiving Federal financial 
assistance.’’*® In fact, the Service’s authority to withhold tax exemptions 
does not derive from Congress at all. The Reagan administration was quick 
to point this out when, in early 1982, it altered the posture of the federal 
government by announcing that the Service would no longer revoke or 
deny tax-exempt status to educational organizations on the basis of racial 
discrimination. The administration felt any such authority should be 
granted by Congress, and apparently felt that federal tax policy was becom- 
ing too closely enmeshed with social policy. 

Denials of tax exemptions to affect the behavior of educational in- 
stitutions was somewhat tame before 1970. Only schools receiving state 
aid were subject to the scrutiny of the Internal Revenue Service. However, 
in 1971, a landmark decision broadened the scope of the Service’s respon- 
sibilities in this area. The district court in Green v. Connally’® questioned 
whether a racially discriminatory school could qualify as a ‘‘charitable 
trust’ and on that basis decided that such schools were not entitled to 
tax-exempt status. If qualification as a charitable trust were a prerequisite 
to obtaining tax-exempt status, it may well be doubted whether any col- 
lege or university is rightfully entitled to tax-exempt status. Upon closer 
examination, it is likely the court relied on fundamental social policy to 
deny the exemptions. The court referred to the ‘‘general and well- 
established principle that the Congressional intent in providing tax deduc- 
tions and exemptions is not construed to be applicable to activities that 
are either illegal or contrary to public policy.”1 

The Green case touched off a thirteen-year dispute over the power 
of the IRS to revoke tax exemption based upon the general public policy 
against discrimination, in the absence of a specific Congressional statutory 
mandate. The Supreme Court settled the dispute in Bob Jones University v. 
U.S.,72 upholding the IRS power on reasoning similar to that expressed 
in Green, including analogy to common law charitable principles in con- 





earnings belong . . . to the depositors; they have no capital stock, and the managers 

are simply the agents or trustees of the depositors. . . . This Government cannot 

afford to permit the savings of the poor to be taxed through a federal income tax. 

It would be the crowning infamy of this bill. 
26 Conc. REC. 6,622 (1894), as cited in WEITHORN, TAX TECHNIQUES FOR FOUNDATIONS AND 
OTHER EXEMPT ORGANIZATIONS ¢ 1.02 (1977). 

68 Pub. L. No. 88-352, 78 Stat. 252 (1964). 

69 Manville, Tax Exempt Status of Private Schools, 8 J. or Epuc. Fin. 209 (1982). 

70 Green v. Connally, 330 F. Supp. 1150 (D.D.C. 1971), aff'd mem. sub. nom., Coit 
v. Green, 404 U.S. 997 (1971). 

71 Green, 330 F. Supp. at 1161. 

72 Bob Jones Univ. v. United States, 461 U.S. 574 (1983). 
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struing the term ‘‘charitable’’ as used in § 501(c)(3) of the Internal Revenue 
Code’. 

The differing theories for granting tax exemptions to educational in- 
stitutions have been articulated with little elucidation as to who the 
beneficiaries of the underlying policy are or should be. This is the case 
with many tax benefits provided by law.”4 

Whatever the theories or rationales may be for allowing colleges and 
universities a tax favored existence in our society, it is fair to say that 
tax exemption is their accustomed status; reflects value judgments that 
antedate the nation; and is vital to the very existence of most educational 
institutions. These value judgments are not immune to criticism and 
political debate, however long they have underlain the nation’s tax 
policies. It is likely that those managing the non-public institutions of 
higher education will be called on in the future much more often than 
in the past to rationalize and to defend their long-accustomed exempt 
status. Since the conclusions one reaches in this area depend very heavily 
upon the assumptions one starts with, a focused effort toward informing 
the public of the issues and the stakes would seem timely. 

What really makes colleges and universities different is that, in cor- 
porate terms, their charter purposes are education and research for the 
general public’s benefit;’5 or, in trust terms, the beneficiaries of the trust 
are the people at large.”* The corporate and the trust terms coalesce when 


one contemplates who owns a university; for example where do the assets 





73 See Renahan, Bob Jones Univ. v. U.S.: No Tax Exemptions for Racially Discriminatory 
Schools—Supreme Court Clarifies Thirteen-Year Policy Imbroglio, 11 J. CoLL. & U. L. 69 (1984). 
74 For instance, the income tax deduction allowed for home interest mortgage expense 
benefits the individual taxpayer claiming the deduction, and is said to encourage home owner- 
ship. It also benefits those engaged in home construction and mortgage lending, as evidenc- 
ed by the recent intense lobbying efforts of the construction industry to preserve the home 
mortgage interest deduction in the tax law proposals of the Treasury Department. 
75 **Service’’ should be added to ‘‘education and research,’’ particularly in light of 
the land grant institutions’ statement of mission. Act of July 2, 1562, 12 Stat. 503, 7 U.S.C. 
§ 301 (1982). (Mori Act, signed into law by President Abraham Lincoln at the height 
of the Civil War). 
76 RESTATEMENT (SECOND) OF TRUSTS, § 364 (1957), states: 
A charitable trust can be created although there is no definite or definitely ascer- 
tainable beneficiary designation. Comment: a. Scope of the rule. There cannot be 
a private trust unless there is a beneficiary who is definitely ascertained at the 
time of the creation of the trust or definitely ascertainable within the period of 
the rule against perpetuities. See § 112. In the case of a charitable trust the persons 
who are to receive benefits from the trust need not be designated; the beneficial 
interest is not given to individual beneficiaries, but the property is devoted to the 
accomplishment of purposes beneficial to the community. These purposes are or- 
dinarily enforceable not at the suit of persons who are to receive benefits under 
the trust, but at the suit of the Attorney General, as representative of the commun- 
ity (see § 391), although there may be beneficiaries having a special interest in 
the enforcement of the trust who can maintain a suit to enforce it. See § 391, Com- 
ment c. 
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go if a private university shuts down? The assets, net of creditors’ claims, 
are not owned by the State or by anyone; they are dedicated to a cause— 
to the educational mission. I find it pleasant that in law the university’s 
assets are owned ultimately by no one; they are dedicated to a cause that 
transcends even the State.”” This is the public policy basis on which univer- 
sities get to exist in perpetuity, and to be free from income and real prop- 
erty tax. They are dedicated to a cause; a mission. Make no mistake, 
though, that their freedom from taxation, however embedded in our tradi- 
tion, is a matter of public policy—and hence subject to argumentation 
and to change. Across the United States and Canada today there are scores 
of mundane zoning and tax cases that turn on the grand question: What 
is a university, and what should it do? 

The judiciary seem to regard colleges and universities as different 
sorts of entities. There are many illustrations of this; I will review just 
two: an institution’s endowment funds and the effect of extraordinary writs 
issued against the institution. 


B. Endowment Funds As A Test Of The Institution’s Legal Nature 


It was not until 1939, when the New York Court of Appeals decided 
St. Joseph’s Hospital v. Bennett,”* that judicial doctrine began to clear 
up as to whether governing boards dealt with endowments pursuant to 
the law of trusts, or pursuant to the prudent manager rules of corporate 


directors. The St. Joseph’s Hospital board—being legalistic Syracusans— 
proposed to spend the principal of a perpetual endowment fund to pay 
off a mortgage on the building. They argued that it was a legitimate cor- 
‘porate purpose, that legal ownership of the funds had been given to the 
corporation, and that there were no trust restraints on the use of the funds 
because there really was no trust at all: the corporate legal owner was 
also the beneficiary, and where the legal owner and the beneficiary are 
the same there can be no trust.”° 

The Court of Appeals went back to basics. It held that the hospital 
board was right; that there was no trust, and that the endowment fund 
was corporate property to be managed in accordance with corporate law. 
Nevertheless, the court said it would enforce the fund donor’s express 
restrictions, keeping the principal perpetually intact as an endowment, 





77 This is not true, obviously, of truly public institutions whose assets are owned by 
the government, where the only question is what governmental purpose—educational or 
otherwise—the property is to be used for. It is true as to all non-governmental educational 
or charitable corporations, however: In re Multiple Sclerosis Service Organizations, 107 A.D.2d 
538, 587 N.Y.S.2d 805 (N.Y. App. Div. 1985). Moreover, if property is donated with par- 
ticular educational or charitable use restrictions imposed by the donor, the donor’s restric- 
tions should be enforced under the St. Joseph’s Hosp. v. Bennett doctrine, infra note 78, 
even where the government is the donee. 

78 281 N.Y. 115, 22 N.E.2d 305 (1939). 


79 RESTATEMENT (SECOND) OF TRUSTS, § 115(5) (1957): ‘‘The sole trustee of a trust can- 
not be the sole beneficiary of the trust.”’ 
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for basic reasons that pre-exist and underlie the whole law of trusts and 
for that matter the whole law of contracts. Where property is given to 
a corporation with express restrictions on how it should be used, those 
restrictions will be enforced, not because the corporation is a trust, but 
because it is fair and equitable that the donor’s express expectations be 
adhered to. That is the reason the whole law of trusts exists: because where 
legal ownership of property is given to someone on condition of restricted 
usage, it is not fair and equitable for the new legal owner to violate the 
restrictions.®° 

Professor William L. Cary and Attorney Craig B. Bright, under spon- 
sorship of the Ford Foundation, in 1969 published The Law and the Lore 
of Endowment Funds,* emphasising the status of endowment funds as 
corporate assets, unrestricted as to investment decisions by the law of 
trusts. They pointed out that the corporate beneficiary has both short term 
and long term purposes, and that prudent corperate board members should 
be able to invest for long term capital growth even to the diminution of 
short term income. 

This uncoupling of endowment management strategy from strict trust 
law restrictions has continued. Effective in 1970 the New York Not-For- 
Profit Corporation Law codified the analysis of St. Joseph’s Hospital v. 
Bennett, and also most of the advocacy of Cary and Bright, so that cor- 
porate endowment managers could not only invest for long term capital 
growth, but also could use a prudent portion of historical capital apprecia- 
tion for current corporate purposes as if it were traditional income from 
the corpus.®? In 1972, the National Conference of Commissioners on 
Uniform State Laws approved the Uniform Management of Institutional 
Funds Act, which now has been adopted by 30 states.*? It continues the 
same analysis and spells out some very specific opportunities and tech- 
niques for managing endowment funds as corporate assets, and not as 
trust funds, albeit subject to the donors’ express restrictions.*4 





80 See Lefkowitz v. Cornell Univ., 62 Misc. 2d 95, 308 N.Y.S. 2d 85 (N.Y. Sup. Ct.), 
rev'd, 35 A.D.2d 166, 316 N.Y.S.2d 264 (N.Y. App. Div. 1970), aff'd, 28 N.Y.2d 876, 271 
N.E.2d 552, 322 N.Y.S.2d 717 (1971), where the appellate courts declined to view a gift 
of a huge wind tunnel facility to Cornell as a trust, since there had been no clear manifesta- 
tion of intention by the donor to create a trust. The property was thus treated as a corporate 
asset which Cornell could sell if it chose. 

81 A supplementary report was issued by the same authors in 1974, again sponsored 
by the Ford Foundation. W. Cary & C. BRIGHT, THE DEVELOPING LAW OF ENDOWMENT FUNDS: 
‘‘THE LAW AND THE LORE’’ REVISITED (1974). 

82 N.Y. Not-For-Prorit Corp. Law § 513 (McKinney Supp. 1984). 

83 California, Colorado, Connecticut, Delaware, District of Columbia, Georgia, Illinois, 
Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, 
Missouri, Montana, New Hampshire, New Jersey, New York, North Carolina, North Dakota, 
Ohio, Oregon, Rhode Island, Tennessee, Vermont, Virginia, Washington, West Virginia, 
Wisconsin. 

84 Decisions in some states held that all gifts to charitable corporations are made in 
trust, contrary to the holding of the New York court in St. Joseph’s Hosp. See, e.g., Mont- 
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C. Extraordinary Writs As A Test Of The Institution’s Legal Nature 


A second illustration of how the judiciary seem to regard the univer- 
sity as a different sort of entity arises from the granting of the old extraor- 
dinary writs—or their modern codified procedural successors—against col- 
leges and universities. The old king’s writs of mandamus, certiorari, and 
prohibition lay against public bodies or public functionaries.** Nevertheless 
today relief in the nature of mandamus‘ is freely granted in (most) states 
upon review of the acts not only of public universities,*” but of private 





clair Nat’l Bank & Trust Co. v. Seton Hall College of Medicine and Denistry, 90 N.J. Super. 
419, 217 A.2d 897 (N.J. Super. Ct. Ch. Div. 1966). 

As pointed out by Cary & BRIGHT, supra note 81, it is doubtful that the doctrinal dif- 
ference would have made real differences in specific cases. In any event New Jersey is now 
one of the many states that have adopted the Uniform Act, so any such doubts should be 
removed. In Midlantic Nat’] Bank v. Frank G. Thompson Foundation, 170 N.J. Super. 128, 
137, 405 A.2d 866, 871 (N.J. Super. Ct. Ch. Div. 1979), the court stated: 

The court construes N.J.S.A. 15:18-15 to 24 [the Uniform Management of Institu- 

tional Funds Act] as the Legislature’s expression that in the area of investment 

management, the responsibilities of members of governing boards of charitable 
corporations are to be considered more under the developed law of corporations 
than of trusts.’’ Also note that the Uniform Act applies to any ‘‘institution,’’ defined 

in its § 1 to mean ‘‘an incorporated or unincorporated organization organized and 

operated exclusively for educational, religious, charitable, or other eleemosynary 

purposes, or a governmental organization to the extent that it holds funds exclusively 

for any of these purposes.’’ Thus an educational institution itself organized as a 

trust would be governed, as to investments of endowments, by the same rules ap- 

plicable to an incorporated institution. 

85 In its original form, the writ of mandamus was a prerogative writ, issued by the 
Government, in its own name to its own functionaries, to redress or prevent a wrong done 
or threatened to itself as a Government. Commonwealth of Ky. v. Dennison, 65 U.S. (24 
How.) 66, 91 (1860). Lord Mansfield defined the writ as ‘‘a high prerogative one, flowing 
from the king himself, sitting in the Court of Kings Bench, superintending the police, and 
preserving the peace of the country.’’ Rex v. Barker, 1 Bl. Rep. 300, 352. 

86 Mandamus is no longer regarded as a ‘‘prerogative’’ writ, but is instead regarded 
as an ordinary process in cases to which it is applicable. See Joseph v. Passaic Hosp. Ass’n, 
26 N.J. 557, 141 A.2d 18 (1958); Golden Star Lodge No. 1 v. Watterson, 158 Mich. 6969, 
123 N.W. 610 (1909). Mandamus today is essentially a judicial command to perform a 
ministerial act specifically required for a public or corporate officer or body by law in one 
of two senses: (1) A common law, statutory or other rule of general application so enjoining 
the officer or board as invoked by a petition coming within its express terms, or (2) A rule 
of limited application laid down in the form of a legislative, judicial or administrative deter- 
mination or a corporate charter or a contract with a public dimension fixing a petitioner’s 
right to such performance. State Div. of Human Rights v. New York, 90 A.D.2d 51, 66, 
n.7, 456 N.Y.S.2d 63, 73 n.7 (N.Y. App. Div. 1982). 

87 See Bartlett v. Pantzer, 158 Mont. 126, 489 P. 2d 375 (1971); People ex rel. Board 
of Trustees v. Barrett, 382 Ill. 321, 46 N.E.2d 951 (1943); Gleason v. University of Minn., 
104 Minn. 359, 116 N.W. 650 (1908). See also Connelly v. University of Vt. and State 
Agricultural College, 244 F. Supp. 156 (D. Vt. 1965); Olsson v. Board of Higher Educ., 49 
N.Y.2d 408, 402 N.E.2d 1150, 426 N.Y.S.2d 248 (1980); Blank v. Board of Higher Educ., 
51 Misc.2d 724, 273 N.Y.S.2d 796 (N.Y. Sup. Ct. 1966); Healy v. Larsson, 67 Misc.2d 374, 
323 N.Y.S.2d 625 (N.Y. Sup. Ct. 1971), aff'd, 42 A.D.2d 1051, 348 N.Y.S.2d 971 (1973), 
aff'd, 35 N.Y.2d 653, 360 N.Y.S.2d 419 (1974). 
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universities as well.** If a student at a university is disciplined or expelled, 
or a professor at the same university is not promoted or not given tenure, 
such a writ is often granted upon review of the university’s decision. (Prob- 
ably not in Pennsylvania, but in most jurisdictions it will).*® In contrast, 
if a business corporation breaches a contract with a member of the public, 
or dismisses an employee, no such writ will be granted in a judicial review 
of the decision. The parties will be left to a contract action.*° Why the 
difference? 

The courts either do not bother to talk about this at all,®* or in some 
instances give a reason which is no reason at all, by citing precedents 
for availability of the writs to review the acts of corporations.” 

It is true that mandamus historically has been made applicable to 
public and private corporations. In support of the Government’s power 
to intrude into a corporation’s affairs with a writ compelling the corporate 
body to perform its lawful duty, the courts reason that corporations are 





88 See People ex rel. Cecil v. Bellevue Hosp. Medical College, 67 (60) Hun. 107, (ist 
Dept. 1891), aff'd, 128 N.Y. 621, 28 N.E. 253; Baltimore Univ. v. Colton, 98 Md. 623, 57 
A. 14 (1904); State ex rel. Nelson v. Lincoln Medical College, 81 Neb. 533, 116 N.W. 294 
(1908); Gray v. Canisius College, 76 A.D.2d 30, 430 N.Y.S.2d 163 (N.Y. App. Div. 1980); 
Carr v. St. John’s Univ., 17 A.D.2d 632, 231 N.Y.S.2d 410 (N.Y. App. Div. 1962), aff'd, 
12 N.Y.2d 802, 187 N.E.2d 18, 235 N.Y.S.2d 834 (1962). 

89 The Pennsylvania courts still adhere to a strict application of the rules controlling 
entertainment of the writ in a proceeding against a private institution. As recently as 1966, 
Pennsylvania’s highest court refused to issue a writ of mandamus to a private university 
when a student complained that the university’s officials repudiated their own degree re- 
quirements and insisted that he pass a comprehensive written examination before he would 
be granted a degree. The court noted that the relator’s right and respondent’s duty rested 
wholly on contract under the facts alleged, and under such circumstances mandamus did 
not apply, as the writ is limited to the enforcement of rights and duties imposed by law. 
Kaelin v. University of Pittsburgh, 421 Pa. 220, 218 A.2d 798 (1966), cert. denied, 385 
U.S. 837 (1966). See Strank v. Mercy Hosp., 376 Pa. 305, 102 A.2d 170 (1954); Barker v. 
Trustees of Bryn Mawr College, 278 Pa. 121, 122 A.220 (1923). 

80 HIGH ON EXTRAORDINARY LEGAL REMEDIES § 25 (3d ed . 1896), states: 
[Mandamus] is not . . . an appropriate remedy for the enforcement of contract 
rights of a private or personal nature; and obligations which rest wholly upon 
contract, and which involve no question of trust or of official duty, cannot be en- 
forced by mandamus. A contrary doctrine would necessarily have the effect of 
substituting the writ of mandamus in place of a decree for specific performance, 
and the courts have, therefore, steadily refused to extend the jurisdiction into the 
domain of contract rights. 

%1 Courts rarely discuss the merits of a mandamus proceeding against a private univer- 
sity, answering any challenge to the form of a proceeding with a statement to the effect 
that it is ‘‘undisputed”’ or ‘‘well-settled’’ that mandamus will lie. Harris v. Trustees of 
Columbia Univ., 98 A.D.2d 58, 470 N.Y.S.2d 368 (N.Y. App. Div. 1983); Ryan, 67 Misc.2d 
651, 324 N.Y.S.2d 964; Bonwit v. Albany Medical Center School of Nursing, 77 Misc.2d 
269, 353 N.Y.S.2d 82 (N.Y. Sup. Ct. 1973); see Bartlett, 158 Mont. 126, 489 P.2d 375; Carr, 
17 A.D.2d 632, 231 N.Y.S.2d 410. 

®2 See State ex rel. Nelson, 81 Neb. 533, 116 N.W. 294; Colton, 98 Md. 623, 57 A. 
14; Gray, 76 A.D.2d 30, 430 N.Y.S.2d 163. 
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creations of the Government and a supervisory or visitorial®* power is im- 
pliedly reserved to see that they do not abuse the lawful powers gained 
by their franchises.** However, mandamus relief is typically available 
against private corporations only to compel the performance of a ministerial 
duty or an exercise of discretion if the duty to act is plainly imposed by 
law or by the corporation’s own internal rules.** There is no such relief 
available against corporations in general. Certainly there is no such 
availability where the rights of a corporation’s employees or customers 
or suppliers are involved. 

Trying to trace the development of the ancient writs into the present 
day is a challenge to even the most subtle legal minds. But what is go- 
ing on as to universities is not all that subtle: the courts grant the writs 





%3 The State’s power of visitation over corporations arguably applies to actions against 
incorporated universities in which it is alleged that a legal duty arising from the univers- 
ity’s corporate status has been breached. See People ex rel. Swineburne v. Albany Medical 
College, 62 How. Pr. 222, rev’d, 26 Hun. 348, 89 N.Y. 635 (1881); People ex rel. Barnett 
v. College of Physicians and Surgeons, 7 How. Pr. 290 1852); cf. People ex rel. Tinkoff 
v. Northwestern Univ., 333 Ill. App. 224, 71 N.E.2d 345 (1948), cert. denied, 335 U.S. 829 
(1948) (‘The State of Illinois has no visitorial power at Northwestern University’’). The New 
York courts have gone farther, however, and said that the acts of all private and public 
universities are subject to a power of visitation vested in the State Board of Regents. Patti 
Ann H. v. New York Medical College, 88 A.D.2d 296, 453 N.Y.S.2d 196 (1982); Gray, 76 
A.D.2d 30, 430 N.Y.S.2d 163; Moore v. Board of Regents, 44 N.Y.2d 593, 378 N.E.2d 1022, 
407 N.Y.S.2d 452 (1978); People ex rel. O’Sullivan v. New York Law School, 75 (68) Hun. 
118, 22 N.Y.S. 663; Ryan, 67 Misc.2d 651, 324 N.Y.S.2d 964; Anthony v. Syracuse Univ., 
224 A.D. 487, 231 N.Y.S. 435 (N.Y. App. Div. 1928). 

%4 In re Weidenfeld v. Keppler, 84 A.D. 235 (N.Y. App. Div. 1903); Gray, 76 A.D.2d 
30, 430 N.Y.S.2d 163; cf. Wright v. Brownwell, 2 Daly 329. Examples of the application 
of mandamus to private corporations include the enforcement of meeting and voting rights, 
the right to inspect corporate books and records, and the right to enforce membership rights 
arising from corporate association status; the latter has been extended to the allowance of 
mandamus to enforce the statutory rights of members of unincorporated membership organiza- 
tions. State Div. of Human Rights, 90 A.D.2d 51, 456 N.Y.S.2d 63. See Importer’s and Ex- 
porter’s Ins. Co. v. Rhoades, 239 N.Y. 420, 146 N.E. 648 (1925). 

%5 See Gray, 76 A.D.2d 30, 430 N.Y.S.2d 163; People v. New York, 104 N.Y. 58 (1887); 
In re Weidenfeld, 84 A.D. 235; Wright v. Brownwell, 2 Daly 329; People ex rel. Jones v. 
New York Homeopathic Medical College and Hosp., 20 N.Y.S. 379. 

86 Although the writ [mandamus] generally does not issue to enforce purely private 
rights, ‘‘the fact that a private association . . . is incorporated may be held enough to permit 
the use of mandamus to compel the performance of its corporate duties, even though they 
would not ordinarily be considered public in nature.’ Kaplin & Hunter, The Legal Status 
of the Educational Accrediting Agency: Problems In Judicial Supervision and Governmen- 
tal Regulation, 52 Cornett L.Q. 104, 111 (1966) (quoting Chafee, The Internal Affairs of 
Association Not for Profit, 43 Harv. L. Rev. 993, 1013 (1930). 

Early decisions relied on a student or teacher’s failure to establish a corporate member- 
ship right, in order to deny a writ of mandamus in a proceeding brought by a student or 
teacher to review the decision of @ private university. Booker v. Grand Rapids Medical Col- 
lege, 156 Mich. 95, 120 N.W. 589 (1909); People ex rel. Kelsey v. New York Medical School, 
29 A.D. 244, 51 N.Y.S. 420 (N.Y. App. Div. 1898); Barker, 278 Pa. 121, 122 A. 220 (1923). 
The courts reasoned that if a non-member student or professor could compel a university 
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of review because they sense an overriding public policy interest in how 
universities treat professors and students—not groundskeepers, and not 
even administrators, but professors and not customers or suppliers, but 
students. 

For all their claims of restraint and non-intervention, the courts are 
in fact eager to review how universities creat professors, and even more 
eager to review how universities treat students.°” I must believe it is 
because they think there is a pubiic interest in the educational mission 
that overrides any distinction betwcen public and private institutions, or 
public or private officers, and that overrides the very rationale for grant- 
ing the extraordinary writs in the first place.%* 

As a result of the courts’ failure to articulate clear and consistent 
reasons for allowing or denying mandamus petitions to review the deci- 
sions of private universities, the legal theory upon which review of such 





to perform its obligations by mandamus, there would be no limitations on the grant of the 
writ for the enforcement of any obligation shown to be owing by a private university. See 
State ex rel. Burg v. Milwaukee Medical College, 128 Wis. 7, 106 N.W. 116 (1906). Allowance 
of the writ in such situations might ‘‘open the door’ to its use by any party desiring to 
assert an action against a private university to enforce rights arising from any relations with 
the school. Booker, 156 Mich. 95, 126 N.W. 589. ‘‘Similarly in Appleford’s Case (1 Mod. 
83) it was held that a writ of mandamus will not lie to restore a fellow of New College in 
Oxford who has been removed, one of the justices saying: ‘I conceive this is such a college 
as no mandamus should go to it in any case whatsoever; for it is but a private society and 
hath no influence upon the public.”’ (quoted in In re Weidenfeld, 84 A.D. 235, 238). See 
also People ex rel. Tinkoff, 333 Ill. App. 224, 71 N.E.2d 345 (1948). But see, The King v. 
Cambridge, supra, note 43. 

The early decisions rejecting applications for mandamus on such grounds were tech- 
nically correct. At the same time, however, a writ was sometimes granted to review the 
decision of a private university affecting a student or teacher, despite the relator’s failure 
to assert the clear violation of a rule of law having a public dimension. See People ex rel. 
Cecil, 67 (60) Hun. 107, 14 N.Y.S. 490; State ex rel. Nelson, 81 Neb. 533, 116 N.W. 294; 
Colton, 98 Md. 623, 57 A. 14; People ex rel. Swinburne, 62 How.Pr. 222, rev’d, 26 Hun. 
348, 89 N.Y. 635 (1881). 

87 For an excellent summary and review of the New York courts’ allowance of the 
writs to review the decisions of private universities affecting professors and students see 
State Division of Human Rights, 90 A.D.2d 51, 72 n.7, 456 N.Y.S.2d 63 (1982). 

88 See People ex rel. Barnett, 7 How. Pr. 290, wherein, denying a motion to quash 
a writ of alternative mandamus sought against a college described as an ‘‘eleemosynary cor- 
poration,’’ the court quoted Lord Mansfield in Rex v. Dr. Askew, 4 Burr. 2188: 

All persons who are . . . qualified and have bestowed their time and money and 
labor in the proper studies that tend to such qualifications have a right to be ad- 
mitted to exercise and practice their profession. And the public also have a right 
to the assistance of such a person. 
But cf. People ex rel. Tinkoff, 333 Ill. App. 224, 71 N.E.2d 345, where the court, in denying 
a petition for a writ of mandamus against a private university, stated: 
We cannot say that a private educational institution is in a business essentially 
public in its nature rendering the corporation so engaged subject to public con- 
trol, as a telegraph and telephone company. . . Public schools belong to the public. 
Private schools do not. Students stand in a different position as to each class of 
schools. 
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decisions should be predicated is unclear.** Relators assert claims based 
on implied and express contract, the law of associations, due process, 
and mandamus.’°° Moreover, the courts apply contract rules of law to 
proceedings wherein a relator seeks a writ of mandamus compelling or 
reviewing the act of a private university.’ 

The most consistent and accurate explanation for the courts’ will- 
ingness to review mandamus petitions in proceedings brought by students 
and teachers against private universities is that the student/teacher rela- 
tionship with a university, public or private, is in the nature of an im- 
plied contract with a public dimension. Although students and teachers 
are distinct groups capable of forming contractual relationships with educa- 
tional institutions, they are also a constituent part of the academic com- 
munity, which serves the public purpose of higher education. 9 


IV. LEGAL INSTITUTION EXISTS FOR A TRANSCENDING MISSION 


What we have in a college or a university is a perpetual corporate 
entity with a sublime mission transcending its managers and its current 
constituency; a sublime cause in a corporate form.1°? Unlike the case with 
most corporations, there is a duality between management of the corpora- 
tion and stewardship over the cause. To manage the university corpora- 
tion is not to manage its essential subject matter, which is knowledge and 
our cultural traditions. This is different from the business corporation sell- 


ing products or services for a profit, where the products and the services 
and the profits are all within the ambit of corporate management. The 
very essence of a business corporation is managed by its board members 
and officers; the essence of the university is not. 





%° Tedeschi v. Wagner College, 49 N.Y.2d 652, 404 N.E.2d 1302, 427 N.Y.S.2d 760 
(1980), stating: 

Whether by analogy to the law of associations, on the basis of a supposed contract 

between university and student, or simply as a matter of essential fairness in the 

somewhat one-sided relationship between the institution and the individual, we 
hold that when a university has adopted a rule or guideline establishing the pro- 
cedure to be followed in relation to suspension or expulsion that procedure must 

be substantially observed. 

100 See Connelly, 244 F. Supp. 156; Slaughter v. Brigham Young Univ., 514 F.2d 622 
(10th Cir. 1975), cert. denied, 423 U.S. 898 (1975). Tedeschi, 49 N.Y.2d 652, 404 N.E.2d 
1302, 427 N.E.2d 760. Abbariao v. Hamline Univ. School of Law, 258 N.W.2d 108 (Minn. 
1977); Swanson v. Wesley College, Inc., 402 A.2d 401 (Del. Super. Ct. 1979). 

101 See Carr, 17 A.D.2d 632, 231 N.Y.S.2d 410; Healy, 67 Misc.2d 374, 323 N.Y.S.2d 
625; Olsson, 49 N.Y.2d 408, 402 N.E.2d 1150, 426 N.Y.S.2d 248 (1980). 

102 See Common Law Rights For Private Students: Beyond The State Action Principle, 
84 YALE L.J. 120 (1974); Beach, Fundamental Fairness in Search of a Legal Rationale in 
Private College Student Discipline and Expulsions, 2 J. Cott. & U.L. 65 (1974). 

103 By chartering the private institution the state has created a perpetual agency 

outside itself. In public universities, on the other hand, the board’s role as agent 

of the state is clearer. Such boards not only manage the university on behalf of 

the state but achieve their offices through that political authority. 

Perkins, supra note 46, at 207. 
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The board members and administrators of a university have all the 
powers over the formal corporate entity that the directors and officers of 
a business corporation have, and are viewed by the state and the legal 
system as managers of the entity; but as to the very essence of the entity, 
they are not managers at all. They are facilitators. This duality provides 
fertile ground for ambiguity of statement and over-statement. It is an am- 
biguity which pervades the Yeshiva! conflict, whether one reads Justice 
Powell’s opinion on behalf of five justices, or Justice Brennan’s dissent- 
ing opinion on behalf of four justices. The majority found it controlling 
that the Yeshiva faculty’s authority in all academic matters was absolute; 
it stated that ‘‘[w]hen one considers the function of a university, it is dif- 
ficult to imagine decisions more managerial than these.’’ It even quoted 
a President of Williams College: ‘‘Professors are sometimes spoken of as 
working for the college. They are the college.”’ 

The minority, however, spoke of mature universities as ‘‘characterized 
by dual authority systems,’’ a primary corporate hierarchy lodged in the 
administration, and ‘‘a parallel professional network, in which formal 
mechanisms have been created to bring the expertise of the faculty into 
the decision-making process.’’ For the minority, faculty management of 
the basic essence of the university was not being managerial in the cor- 
porate decision-making sense. 

When college presidents say the faculty are the college; when the 
faculty say they do not manage the institution at all; and when the Supreme 
Court splits five to four, there is more ambiguity than I can eliminate in 
forty-five minutes or in a career. Yet I think the duality of essential mis- 
sion on the one hand, and corporate management designed to facilitate 
that mission on the other, is useful to keep in mind. 

This duality can involve frustrations; the university is rightly per- 
ceived as different from other corporations. When I mentioned my broad 


topic to Chancellor Mel Eggers of Syracuse University he wrote me a note 
as follows: 


You may want to consider . . . the problem of how a University can have 
good management without seeming to take management seriously, i.e., to 
be frugal without making a fetish of balancing the budget; to get what the 
University deserves without becoming legalistic; to require that contracts 
be met without seeming to be hardhearted. 


Universities are seen as different from business corporations and are held 
to a different style if not different standard of behavior. it isn’t easy to be 
good (i.e., tough) managers and yet sensitive, caring, forgiving, etc. 


He writes out of the frustration of a corporate manager cursed, as well 
as blessed, with upholding and facilitating a sublime mission; and also 





104 NLRB v. Yeshiva Univ., 444 U.S. 672 (1980). 
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with the frustration of a chief academic officer who has to be a corporate 
manager as well. In the President, the institution’s essence and its cor- 
porate existence are merged. It is a metaphysical merger, rivaled only by 
the Holy Trinity. 


A. Job Security Is To Academic Freedom As Institutional 
Management Is To Institutional Mission 


The duality between the university’s essential mission and its cor- 
porate management parallels a distinction between academic freedom on 
the one hand and job security on the other. Academic freedom is not the 
same as job security, and the essential mission of the university is not 
the same as institutional decision-making. 

Faculty and their representatives have been tempted to characterize 
any threat to job security as a threat to academic freedom.1°5 Conversely 
administrators have been tempted to use corporate job reclassifications 
or program reductions as pretexts for eliminating unpopular expression. '°¢ 
Academic freedom is necessary for the essential mission of the univers- 
ity. Job security is necessary to that essential mission only insofar as it 
protects academic freedom, and no farther.1°” 


B. Student Behavioral Decisions Are To Academic Matters As 
Institutional Management Is To Institutional Mission 


A similar parallel exists in the distinction made between academic 
decisions and student behavioral decisions. The courts declare themselves 
unqualified to review academic decisions, but will insist on fundamental 
fairness or due process in behavioral decisions. The duality of course is 
strained when behavior is intertwined within academic performance. Thus 
where plagiarism or cheating is alleged, or where clinical performance 
of the student is being evaluated, the wiser courts are neither doctrinaire 
in abstaining from judgment, nor heavy-handed in regulating conduct. 
The Horowitz’®* case is illustrative; the Supreme Court presided over an 





105 Stastny v. Board of Trustees, 32 Wash. App. 239, 647 P.2d 496 (1982). 

106 This typically arises when the institution justifies dismissal on grounds of ‘‘finan- 
cial exigency.’’ See discussion in Kirk, Judicial Reference to Institutional Autonomy: The 
Irony of Yeshiva and the Financial Exigency Cases, 10 J. Cot. & U. L. 541 (1983); Due 
Process in Decisions Relating To Tenure in Higher Education, the report of The Special 
Committee on Education and the Law of the Association of the Bar of the City of New York, 
11 J. Cott. & U. L. 323, 328 (1984) where it is stated that ‘‘Often there are mixed motives 
for non-reappointment’’; See KaPLIN, THE LAW OF HIGHER EDUCATION, § 3.6 (1978). 

107 For a review of the theories and authorities relating to legal limits upon an institu- 
tion’s efforts, short of dismissal, to limit faculty expression, see Piarowski v. Illinois Com- 
munity College, 759 F.2d 625 (7th Cir. 1985). See generally Eagle, First Amendment Protec- 
tion for Teachers who Criticize Academic Policy: Biting The Hand That Feeds You, 60 CuI.- 
Kent. L. Rev. 229 (1984). 

108 Board of Curators v. Horowitz, 435 U.S. 78 (1978). 
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apparent collision between the academic abstention doctrine and due pro- 
cess standards, and really preserved both. 

Ms. Horowitz did very well in her ‘‘book learning’’ courses as a 
medical student, but very poorly in her clinical work involving patients. 
Because of the latter difficulties—characterized by school officials as ‘‘in- 
adequacies in such areas as personal hygiene, peer and patient relations, 
and timeliness [such as] would impair her ability to be a good medical 
doctor’’—she was warned, counseled, reviewed specially by seven area 
doctors in clinical settings, and finally dismissed from medical school. 

Despite bickering among the Justices as to whether she was dismissed 
for ‘‘academic’’ reasons (as stressed by the majority opinion by Justice 
Rehnquist and by Justice Powell in his separate concurrence) or for her 
‘‘conduct”’ (as stated by Justice Marshall in his separate decision concur- 
ring in part and dissenting in part), which bickering was deemed ‘‘un- 
necessary’’ and perhaps irrelevant by Justice Blackmun, joined by Justice 
Brennan, who also concurred in part and dissented, in part, all the Justices 
were united in believing that she had in fact received whatever procedural 
process may constitutionally have been due. 

All the Justices apparently would acknowledge the existence and 
wisdom of some doctrine of judicial abstention from reviewing academic 
matters. It amounts at least to great judicial reticence in reviewing scholar- 
ship, with somewhat less reticence in reviewing matters of fact such as 
lend themselves to third-party hearings. Whether this creates an axis prop- 
erly characterized as having ‘‘academic matters’’ at one pole and ‘‘con- 
duct”’ or ‘‘disciplinary matters’’ at the other was the basis for most of 
the bickering. 

Justice Marshall believed that the student’s clinical performance, while 
related to her potential to be a good doctor and thus ‘‘academic’”’ in that 
sense, was nevertheless ‘‘conduct’’ and amenable to third-party hearing- 
type review. The majority, and Justice Powell, showed less interest in 
dissecting the components of academic performance if the end were to 
enlarge judicial review: 


A school is an academic institution, not a courtroom or administrative hear- 
ing room. 


We decline to further enlarge the judicial presence in the academic com- 
munity and thereby risk deterioration of many beneficial aspects of the faculty- 
student relationship.'°9 


Horowitz left undecided whether the student had a liberty interest 
requiring at least some minimal due process under the fourteenth amend- 
ment (although it assumed such an interest for purposes of decision) and 
whether an academic dismissal by a public institution—i.e., involving state 





109 Td. at 88, 99. 
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action invoking the fourteenth amendment—could be overturned if deemed 
by a reviewing court to be ‘‘arbitrary or capricious’’ as an academic mat- 
ter even though no procedural unfairness was involved. The latter was 
before the Court in Regents of the University of Michigan v. Ewing.11° 

The issue in Ewing is a very significant one for management and gover- 
nance of state educational institutions, as dramatized by the amicus brief 
of the American Council on Education: 


The Court of Appeals nevertheless conducted a de novo reexamination of 
the academic issues and held that the decision to dismiss Ewing was ‘‘ar- 
bitrary and capricious.’’ It concluded that, since other University of Michigan 
medical students had been permitted to retake the test, Ewing should be 
given the same chance. (742 F.2d at 915). And it made its own judgment 
that Ewing was ‘‘qualified’’ under the University’s standards to take the test 
again. (Id. at 916.) In so ruling, the Court substituted its judgment of ap- 
propriate academic standards for the medical faculty’s [and] it effectively 
directed the University to assess academic performance under court-imposed 
standardized guidelines rather than through individual case-by-case evalua- 
tion of each student’s past achievement and future promise. 


The decision below ignores the longstanding judicial policy of deferring 
to academic decisions. It threatens the freedom of schools and faculties to 
formulate and apply academic standards. If the decision is sustained, every 
academic suspension or dismissal of a state university student is potentially 
a federal case, open to de novo evidentiary reexamination by United States 
district courts under 42 U.S.C. § 1983, no matter how fair the university’s 
procedures and honest its evaluations. The mere threat of such litigation 
would disrupt public universities’ ability, and infringe their freedom, to 
establish and uphold academic standards. It would demoralize their faculties. 
Limited financial and teaching resources would be committed to avoiding 
litigation and defending it, rather than to educating students.'"? 


On reflection, the jurisdiction at issue in Ewing as a constitutional matter 
seems very like the jurisdiction assumed by many state courts by way of 
mandamus—over both public and private institutions—as discussed above. 
The Supreme Court has an opportunity to help arrest the escalating mood 
of litigiousness in academe by articulating a thoughtful doctrine of 
academic abstention, first to negate judicial second-guessing of truly 
academic judgments as a constitutional right, and, second, to guide the 
state courts as they struggle with (a) the elusive line between what is 
‘“‘academic’’ and what is ‘‘disciplinary’’ or ‘‘conduct’’ or ‘‘procedural’’, 
and (b) what may be deemed “‘arbitrary or capricious’, even though 
‘“‘academic’’. 





110 Ewing v. Board of Regents, 559 F. Supp. 791 (E.D. Mich. 1983), rev’d, 742 F.2d 
913 (6th Cir. 1984), cert. granted, 105 S. Ct. 1841 (1985). On December 10, 1985, the Supreme 
Court by unanimous opinion, decided the case in favor of the University, largely tracking 
the reasoning stated above. 54 U.S.L.W. 4055 (Dec. 10, 1985). 

111 Amicus brief for A.C.E., Ewing, 105 S. Ct . 1841. 








1985] MANAGEMENT AND GOVERNANCE 331 


The rhetoric of people with positions tends to resonate with ambiguity 
in these matters, but responsible people on all sides must accept the duality 
as inherent in the essence and the existence of the university. Or perhaps 
I should express it whimsically, the way Harlan Cleveland did in 1972, 
addressing our annual conference in plenary session in Honolulu: ‘‘Don’t 
adjust your mind, there is a fault in reality.’’ 


C. Academic Freedom: Individual Right or Institutional Right? 


Protection of academic freedom should be accepted by university cor- 
porate managers as a serious part of their job. In this regard the corporate 
institution exists not only as employer but as protector of the faculty. In 
fact there is an institutional aspect to academic freedom that has been 
urged as more basic than individual faculty members’ claims to academic 
freedom. 

Institutional academic freedom, which may be a new name for in- 
stitutional autonomy, fortunately is achieving interest as a subject of con- 
cern and inquiry. Matthew Finkin approaches it under the new name in 
‘‘On Institutional Academic Freedom.’’!1? Robert M. O’Neil’s ‘‘ Academic 
Freedom and the Constitution’’ in our own Journal‘? is particularly 
thoughtful; and there are several recent discussions of the subject, by 
whatever terminology.’ One of them points out that: 


[T]he vagueness of the concept may suggest that institutional autonomy is 
‘‘more an ideological expression of academic custom and usage than a 
specifically enunciated legal doctrine.’’ However, arguments based on in- 
stitutional autonomy are becoming popular. Recently, institutional autonomy 
has been argued as a basis for private university exclusion of leafletters 
on campus, against federal regulation of universities, programs, and policies 
under Title IX, and as the basis for a privilege protecting the university from 
disclosure of information concerning faculty hiring, promotion, and tenure 
in employment discrimination cases. In each of these contexts, institutional 
autonomy is asserted to protect the university administration’s view of ‘‘the 
university’s’’ self-interest. The unstated assumption implicit in these for- 
mulations is that the interests of the university administration, the interests of 





112 Finkin, On Institutional Academic Freedom, 61 TEx. L. REv. 817 (1983). 

113 Q’Neil, Academic Freedom and the Constitution, 11 J. Cott. & U.L. 275 (1984). 

114 See EDWARDS & NorDIN, supra note 38, at 4; see also Schneider, Political Interference 
in Law School Clinical Programs: Reflections on Outside Interference and Academic Freedom, 
11 J. Cot. & U.L. 179 (1984) and articles cited at notes 7, 8. In Piarowski, 759 F.2d. 625, 
the court referred to Sweezy v. New Hampshire, 354 U.S. 234 (1957) and other cases in 
indicating that: 

the term [academic freedom] is equivocal. It is used to denote both the freedom 

of the academy to pursue its ends without interference from government . . . and 

the freedom of the individual teacher (or in some versions—indeed in most cases— 

the student) to pursue his ends without interference from the academy; and these 

two freedoms are in conflict, as in this case. 
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the faculty as a whole, and the interests of individual teachers are the same. 
(citations omitted)**5 


The university’s corporate managers may have the capacity to threaten 
academic freedom, but so do outsiders—particularly government. And in- 
cursions into the academic autonomy of the institution threaten the essence 
of the university. 

Lest all of this strike you as rather theoretical, let us take the case 
of an unpopular speaker at the university. Does the administration de- 
fend his appearance? Does it do so in the face of town pressures? How 
about faculty pressures? How about student pressures? Sometimes courage 
is required—even physical courage—on behalf of academic freedom and 
open inquiry which are of the essence of the university. I do not think 
courage has been an outstanding characteristic of either faculty or ad- 
ministrators over the past twenty-five years, and courage in the area of 
protecting the university as a forum for unpopular views has been par- 
ticularly wanting. 


V. GOVERNANCE CONSTITUENCIES 


Before extending my remarks about academic courage, or the lack 
of it, let us look at the governance constituencies. 
There is an endless wheel of governance at most academic institu- 


tions involving faculty, students, administrators, trustees, and alumni. 
Each of these five constituencies tends to have its own predisposition on 


the three grand questions: What is a university? What should it do? Who 
shall decide? 


A. Faculty 


As to management decisions (as distinct from academic and research 
matters comprising what I have described as the essence of the univers- 
ity] I suggest that faculty either cannot or will not make decisions. The ’60s 
and ’70s presented elaborate schemes and structures for faculty gover- 
nance,’'6 and analysts are still writing books attempting to quantify myriad 
factors and balance them all out like an equation.*?” It will not work. The 
real institution has real human beings to deal with, usually with a faculty 
characterized by a multiplicity of views, doctrinaire style, and inevitable 
defense in depth into data-gathering and endless committee review—with 
everything suspended, of course, between May and September. The net 
result is governance gridlock on the part of faculty.1* The faculty are essen- 





118 Piarowski, 759 F.2d at 629. 


116 See MILLETT, NEw STRUCTURES OF CAMPUS Power (1978) (contains a bibliography of 
88 titles relating to governance structures). 


117 CYERT, THE MANAGEMENT OF NONPROFIT ORGANIZATIONS (1975); KELLER, ACADEMIC 
STRATEGY (1983). 
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tial in the process of hiring and evaluating faculty. They do the teaching 
and research that are the essence of the university, and they must be ac- 
corded an attentive hearing on resource allocations which vitally affect 
that essence. But to rely on the faculty as responsible management 
decision-makers? That way madness lies. 


B. Students 


The same is true of the students, although the problem is less from 
any aversion to compromise or decision-making than from the time and 
attention limitations inherent in the student experience. Student impact 
on the curriculum is significant, and perhaps becoming a little more so, 
but student impact in university governance is mostly illusory, although 
it had its moments in the ’60s when old parietal rules were fair game 
for assault and dismantling. 

This may be too simple a dismissal of the ’60s student revolt against 
the ‘‘establishment’’ in general and the university in particular. Certainly 
it was profound and unsettling, to the university and all of society; they 
never wil! be the same. 


Within the university the thrust of the student protest was to create a new 
environment in which many of the old assumptions no longer seemed tenable. 
The fire of revolution had died by 1975, but it had, at the very least, raised, 
both within the university and in the wider society, fundamental questions 
about the purpose of higher education; how it should be organized, govern- 
ed, and directed; how much, if any, freedom and autonomy there should 
be for universities.119 


Nevertheless—granting that the assumptions, the questions, and the 
answers involved in governance were profoundly changed—it remains 
true that students, now as previously, are not really the people making 
the governance decisions. 


C. Trustees 


The work of the Association of Governing Boards of Universities and 
Colleges provides a valuable source of thought and scholarship on the 
role of trustees. Richard ‘“Tom’’ Ingram of that organization has contributed 
or collected a number of essays in the ‘‘Handbook of College and Univer- 
sity Trusteeship,’’!2° which also contains a synopsis of ‘‘Recommended 
Readings,’’ twenty pages of references alphabetized, and an eleven-page 
Index. More recently the Board has published ‘“Trustee Responsibility for 





methodology but hate to make decisions. Faculty governance in a large university has almost 
become nongovernance.”’ Keller, supra note 117, at 86. 

119 Ross, supra note 10, at 134. 
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Academic Affairs.’’121 Duplicate citations here, in whole or in part, would 
be superfluous. A somewhat earlier, somewhat provocative article is Jorge 
I. Dominguez’s ‘‘To Reign or to Rule: A Choice For University Boards 
of Trustees.’’ 122 

Too often trustee input is also largely illusory, although here there 
are real exceptions. When there is trouble the trustees often find a way 
to help, and of course the ultimate act of governance—selection of a 
President—is theirs. Perhaps trustees would do better to concentrate on 
fund raising and to explore deeply into both the basic three questions 
and the question of what kind of person the President should be, and spend 
less time on administrative detail. The administrative detail tends to be 
what they are used to from their own walks of life, and the temptation 
is for board members to bring a so-called business-like approach to the 
university. This is fine for portfolio management, construction, and the 
like, but misses a great opportunity to serve as true overseers of the in- 
stitution. Long term planning is too important to be left to the President 
and administration alone; it should be emphasized more by governing 
boards. Also the question of who makes up the board’s agenda, and on 
what basis, could stand considerable thoughtful attention. An agenda full 
of administrative detail is really a diversion of purpose. In some institu- 
tions this may even become tactical on the part of the administration, 
perhaps abetted by the board chairman, to keep the board occupied rather 
than truly thoughtful and evaluative. 

If we are thinking about agenda control, we might also look at the 
nominating process for board membership. It is a fair question at some 
institutions, just as it is in business corporations, as to whether the board 
manages the institution through the President, or the President manages 
the board through the nomination process. Total domination of the board 
will not even be attempted by the really good President, because it forfeits 
the opportunity for constructive checks and balances and real help in fac- 
ing up to those basic questions: What is a university? What should it do? 
Who should decide? 

Incidentally, the burden placed on governing boards of public institu- 
tions by the so-called sunshine or open meetings laws is a hair shirt forced 
upon them by legislators who should know better. A well publicized re- 
cent study’2% indicates that the balance has shifted to enforced openness 
to the detriment of quality in decision-making. The board member’s 
probing inquiry, the challenging hypothetical question, the articulation 
of possibilities not pre-processed by the public relations good image depart- 





121 Association of Governing Boards of Universities and Colleges, TRUSTEE RESPONSIBILITY 
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123 Cleveland, The Costs and Benefits of Openness: Sunshine Laws and Higher Educa- 
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ment, all tend to be foregone in a fishbowl atmosphere. This is not true 
governance, it is public relations; and we already have far too many peo- 
ple in and out of academe who do not know the difference. 124 


D. Alumni 


As a governance constituency, the alumni are analogous to the 
trustees, but more diverse and thus less significant to actual decisions. 


E. President 


It is the President who emerges as the prime force among these five 
constituencies. This was true in the United States historically, and is now 
being emphasized once again after a decade or two of experimenting with 
structures designed to enhance the other constituencies—particularly the 
faculty.125 


F. Public Policy Constituency 


My round-up of the five traditional governance constituencies— 
faculty, students, trustees, alumni, and the President—leaves out a sixth 
constituency which is increasingly influential. It is public policy, whether 
expressed as laws, regulations, tax policies, student aid formulas, grant 
and aid appropriations, zoning regulations, or judicial decisions. Colleges 
and universities are more hooked on public funding than ever before in 
our history;'2¢ this may be good or bad but either way the habit seems 
to have become permanent. The other side of the coin—literally—is public 
policy intrusion into university governance. 





124 In a tabular summary of Characteristics of Sunshine Laws in the 50 States appears, 
with an accompanying article, in 29 CHRoN. HIGHER Epuc. 7, 18 (1984); see Simon, The 
Application of State Sunshine Laws to Institutions of Higher Education, 4 J. Cot. & U.L. 
82 (1976); Shurtz, The University in the Sunshine: Application of the Open Meeting Laws 
to the University Setting, 5 J. Law AND Epuc. 453 (1976). 

A recent report on college and university leadership concludes that 

Sunshine laws and practices on personnel selection clearly make it more difficult 

to get the best possible presidential leadership; sunshine laws and practices on 

personnel review can make it more difficult to retain such leadership and for 

presidents to perform effectively. 
Kerr, infra note 125, at 82. 

125 KELLER, supra note 29, at 156; COHEN & MARCH, LEADERSHIP AND AMBIGUITY: THE 
AMERICAN COLLEGE PRESIDENT (1974); KERR, PRESIDENTS MAKE A DIFFERENCE (1984) (Report of 
Commission on Strengthening Presidential Leadership, Association of Governing Boards 
of Universities and Colleges). 

126 This is accurate historically, largely due to the massive federal support programs 
initiated since World War II (see KELLER supra note 29, at 8). 

Within the past few years the federal government—or at least the Reagan 
administration—has attempted some reductions in support. See generally, THE Crisis IN HIGHER 
Epucation (Froomkin, ed. 1983) (35 Proceedings of the Academy of Political Science). See 
also ‘‘Kerr says ‘‘Federal Era Has Ended for Colleges; Governors Now the Key,’’ Chron. 
Higher Educ., Apr. 3, 1985, at 1. 
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In his 1972 Henry Lecture at the University of Illinois, the perspicacious 
Clark Kerr said that ‘‘full autonomy—to the extent it ever existed—is dead. 

. The greatest change in governance now going on is not the rise of stu- 
dent power or faculty power but the rise of public power. The governance 
of higher education is less and less by higher education. . . . The ‘ivory 
tower’ of yore is now becoming a regulated public utility.” e 


In the past decade Dr. Kerr’s observation has been seconded by many 
of America’s leading universities, presidents, deans, and faculty. To men- 
tion but two: President Steven Muller of Johns Hopkins in the Winter 1978 
issue of Daedalus, ‘‘On the Campus, yesterday’s partner [the federal govern- 
ment] now appears increasingly as today’s oppressor, indispensible but 
stingy, and even more intrusive’; and President Harold Enarson of Ohio 
State in the October 1980 issue of Change, ‘“The universities today are under 
siege. I do not exaggerate. The cumulative weight of federal and state en- 
croachments is crippling the university, sapping morale, and destroying the 
very quality and accountability they were devised to foster.’’12” 


Institutional autonomy, at least as traditionally conceived, is fast disap- 
pearing. The reasons for this have already been noted: the dispersion of the 
academic community, the diffusion of the decision-making process, the in- 
terdependence of the university and government, and the “‘legalization’’ of 
the university. The factors that have contributed to the decline of autonomy 
have been harcened into law by the creation of new governmental agencies 
vested with powers to regulate and make policy with and for the university. 


With the decline of autonomy, distinctions between institutions as 
defined by their legal status are gradually erased as well. Institutions with 
constitutional status, which are theoretically beyond the reach of legislatures 
and executives, find the value of such status seriously eroded (Epstein, 1970). 
The distinction between public and private universities may be extinguished 
by the courts, particularly if the issue involves the protection of constitu- 
tional rights—e.g., academic freedom, speech, and due process (Report of 
the American Bar Ass’n 1970, p. 10; Coleman v. Wagner, (1970)). And, as 
previously noted, as private universities accept public funds and accompa- 
nying rules and regulations, they become more like public institutions. ‘* 


No one denies the intrusion. History teaches that the autonomy of 
academe was never absolute, but at least in terms of current history the 
intrusion is increasing. Many view this with alarm, which I think is ap- 
propriate and consistent with the bias of this article. Bias should be kept 
in some bounds, however, lest the espouser of firm convictions come across 
as a crank. Two law school deans—Ernest Gellhorn and Barry B. Boyer— 
add a different perspective: 


Today’s colleges and universities are no longer (if they ever were) isolated 
institutions standing apart from the main currents of society. Indeed, the 
universities have become a major force for social change, often supplying 
both the intellectual blueprint for government action and the personnel to 





127 Quoted in KELLER, supra note 29, at 24-25. See also Lacovara, How Far Can The 
Federal Camel Slip Under The Academic Tent?, 4 J. Cott. & U.L. 223 (1977). 
128 Perkins, ed., supra note 7, ch. 10, at 173. 
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implement it. Government recognition of the importance of education has 
supported the massive infusion of federal aid in the post-Sputnik era. The 
“Brain Trusts”’ of the Roosevelt Administration, the ‘‘Best and the Brightest’’ 
of the Kennedy era, the civil rights and anti-poverty programs, and the move- 
ment to end the war in Vietnam drew heavily on academic support. 
Beyond its direct involvement in the formation and implementation of public 
policies, the contemporary university wields several other kinds of social 
power. A large university can dominate the economic life of the surround- 
ing community in its double role as a major consumer of goods and services 
and as an employer. In the aggregate, institutions of higher learning com- 
prise a significant sector of the national economy. Moreover, they increas- 
ingly control individual access to economic goods. In a specialized 
technological society, the universities assume the role of gate-keepers, con- 
trolling access to employment opportunities, and thus to wealth, power, 
and influence. Thus it is hardly surprising that society would think it 
desirable, if not essential, to assure that higher education is accountable and 
responsive to public needs.12° 


This contributes to the well-known blurring of distinctions between 
‘‘public’’ and ‘‘private’’ institutions. I take no stand in the raging—and 
increasingly uncivil—competition for public funds between ‘‘public’’ and 
‘‘private’’ institutions when I point out that the survival or death of both, 
and the relative size or share of each, is now very much a matter of public 
policy.*3° This is a recent phenomenon. Up to the second half of this cen- 
tury private institutions pretty much lived or died independent of public 
policy, but for most that is no longer true. After the Second World War 
public policy and the public fisc breathed new vigor and new growth into 
the private institutions as well as the public. Once one begins to live by 
public largesse, one is at risk of its withdrawal. 

The sixth governance constituency—public policy—may be Santa 
Claus or the wolf at the door, but make no mistake: attention must be 
paid.131 





128 Gellhorn & Boyer, Government and Education: The University as a Regulated In- 
dustry, 4 Ariz. St. L.J. 569, 571 (1977). They also conclude that: 

Finally, some part of the resistance to government regulation may be directed at 

the less tangible, more symbolic aspects of the regulatory process. That the political 

institutions of society have felt it necessary to impose a system of regulation on 

the universities implies a judgment that higher education cannot be trusted to serve 

the public interest on its own initiative. Given the extraordinary record of abuses 

of public trust by powerful institutions inside and outside government during the 

past decade, it is understandable that the public’s view of institutional power is 

heavily colored with skepticism and suspicion. The large amounts of public money 

flowing into higher education probably would have brought a demand for greater 

controls on the use of those funds in any event. Still, the academic community 

reacts with surprise and resentment to this questioning of its integrity. 
Id. at 572-73. 

130 CyERT, Public and Private Education, in THE MANAGEMENT OF NoNnPROFIT ORGANIZA- 
TIONS 45 (1975). 

131 See Ross, supra note 10, ch. 9, The State. 
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G. Accrediting Agencies 


One more constituency, or quasi-constituency, remains for brief men- 
tion, and it is a troublesome one. Accrediting agencies wield great power 
over educational institutions. They function as guilds and bestow badges 
of academic legitimacy upon institutions, or upon particular schools or 
programs within institutions. They also are key to various governmental 
support programs, since entitlement to the support typically is limited 
to accredited institutions and programs. The question ‘‘Who is to accredit 
the accrediting associations?’’ so far has received little inquiry. There are 
a few court decisions requiring minimal due process or fairness stan- 
dards,13? but the general area is surprisingly uncharted and not free from 
serious concerns over conflicts of interest, favoritism, and an approach 
to procedures that can be more autocratic than fundamentally fair. The 
area is troublesome because more governmental involvement in the ac- 
creditation process would be unfortunate, both on academic freedom prin- 
ciples and on expedient management principles, even though the present 
guild system is open to abuses of both exclusion and inclusion. 


VI. INbDIvipDUALS As KEY To GOVERNANCE 


Having catalogued the various governance constituencies, I want to 
spend the remaining time on individuals. The attitudes of individuals in- 
volved in university governance and management are more telling than 
general analysis of principles of governance or organizational management. 

There is quite a lot of literature on academic governance.'33 Much 
of it is full of analytical or structural theory which indulges the basically 
false assumption that subjective decisions and choices can somehow be 
made objective exercises. I do not think it is really possible to gather 
enough data, let alone assign them all their proper weights, to satisfy the 
formulae often urged upon us as essential to decision making. Moreover, 
I do not think tinkering with governance or organizational structures will 
help very much. For better or worse, it is the attitude of human beings 
that will control the university management and governance structures, 
and not vice versa. So I will finish by suggesting some specific refocusing 
of individual attitudes. This may be naive, but I would rather risk my 





132 Marlboro Corp. v. Association of Independent Colleges, 556 F.2d 78 (1st Cir. 1977). 
See Kaplin & Hunter, The Legal Status of the Educational Accrediting Agency: Problems 
in Judicial Supervision and Governmental Regulation, 52 CoRNELL L.Q. 104 (1966); Taylor 
& Hylden, Judicial Review of Accrediting Agency Actions, 4 J. Cott. & U.L. 199 (1977); 
Comment, Defamation in Accreditation, 8 J. Cott & U L. 268 (1981). The Council on 
Postsecondary Accreditation has published a BIBLIOGRAPHY ON POSTSECONDARY ACCREDITATION 
(1984) which among other useful features contains four pages of citations headed Legal Issues 
and Case Law at 41-44. 

133 See MILLETT, supra note 116 and bibliography of governance articles therein; see 
also notes 7, 31, and 120. 
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naivete on fundamentals than waste it on more generalized charts, fic- 
tions, constructs, or theories. I will settle for just two fundamentals. 


A. Courage 


First, courage. There is a great need for more courage in academic 
governance and management. Courage, for example, to replace some of 
the hypocrisy in peer review with candor. If it is an unthinkable outrage 
not to give someone a reason why he or she was not hired, or promoted, 
or tenured, or was dismissed—which we cynical lawyers are told by faculty 
and faculty organizations quite regularly—then I suggest that both peers 
and administrators should somehow summon the courage to start telling 
the real truth when they articulate those reasons. They should not duck 
it by pretending they are just being humane not to tell someone ‘‘You’re 
competent but you’re mediocre (or for that matter, you’re a drunk or a 
lecher) and there are twelve people better than you who are available.”’ 
It is not really humane to prevaricate and say, instead, ‘“You haven’t 
published enough’”’ or ‘‘You ought to work on committees more.’’ In the 
first place, it puts the institution in a terrible legal position if the disap- 
pointed person sues and proves he has published more than the others 
in the department, or is on more committees, or whatever, and charges 
it was all a pretext for discrimination. More to the point here, though, 
it is not really collegial or humane not to tell the truth: it is gutless. 

Courage, for another example, for an administrator to do something 
risky or controversial, rather than avoiding the risk or the controversy 
by endlessly seeking consensus. 

Courage, for another example, to recognize and deal with sex between 
faculty and the students they teach as inherently coercive and unprofes- 
sional. 134 

Courage, for yet another example, to recognize and deal with grade 
inflation where it is blatant to the point of undermining the institution’s 
mission. 

Intercollegiate athletics provide a vivid challenge to the courage of 
all segments of the governance structures of many institutions. Robert M. 
Hutchins’ reported crack when the University of Chicago abandoned foot- 
ball, to the effect that ‘‘Football bears the same relation to education as 
bullfighting does to agriculture,’’ may have seemed a little one-sided—a 
little too brittle and puristic. Yet the intervening years have increased, 
not lessened, the grounds for public cynicism when athletic programs and 
practices are measured against the three grand questions: What is a univer- 
sity? What are its purposes? Who should decide? 

President Eamon Kelly had the courage earlier this year to eliminate 
Tulane’s scandal-plagued basketball program—and to do so in advance 





134 See Korf v. Ball State Univ., 725 F.2d. 1222 (7th Cir. 1984). 
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of any trustee debate or resolution. More than one president has become 
the victim of the wrenching collision of values and judgments presented 
by intercollegiate athletics.1*5 Moreover, for each example of courageous 
facing-up to deeply troublesome problems in athletic programs, there are 
numerous presidents, boards of trustees, alumni groups, and faculty who 
look the other way. 

The recent movement toward direct presidential involvement in 
athletic program problems within the NCAA, encouraged by the American 
Council on Education, undoubtedly is good. But courage surely is needed 
to accomplish the preservation of what is good, while sanitizing or excis- 
ing what is bad, and in facing squarely the urgent need to exercise in- 
formed governance judgments as to which is which. 

There are plentiful examples; suffice to say that individual courage 
will do more to improve college and university governance and manage- 
ment than a hundred more books or a thousand more essays on the struc- 
tures of governance or the techniques of management or the theory of 
either. 


B. Loyalty 


I will switch to my second fundamental: loyalty. The loyalty of in- 
dividual faculty and individual administrators far too often is fractionalized 
into one’s personal career path, one’s professional specialty organizations 


and associations, and one’s own personal commitment to ideas and 
theories that in some fuzzy way seem to represent truth itself—all to the 
cumulative detriment or even to the exclusion of loyalty to one’s institu- 
tion.13¢ I believe one’s particular institution is the proper focus of one’s 
loyalty. It is less grand than ‘‘truth’’ itself,—but probably more easily 
recognized, and more likely to receive real benefit from that loyalty. Loyalty 
to the institution should transcend the grudging arms-length 
employer/employee relationship, and reach to the essence of the univer- 
sity. I say ‘‘should’’ as a way of suggesting that one’s particular institu- 
tion is the most worthy focus of one’s loyalty that goes beyond mere per- 
sonal selfishness, but is not too diffuse to be effective. Most individuals 





138 New Troubles in Tiger Country: This Time, Clemson U .’s President Becomes the 
Victim, 30 Curon. HIGHER Epuc., 27-28 (1985). That basic governance issues are involved 
is illustrated throughout the Clemson story, e.g., ‘‘Faculty members and student leaders 
said here last week that the drug investigation is only a symptom of a more serious problem: 
the question of whether athletics or academics dominate the university’s policy-making.’’ 
The issue, the senate argued, was administrative control of the university. That public cynicism 
abounds is, unfortunately, illustrated in the media daily; see, e.g., Von Hoffman, Hypocrisy 
of College Athletics (Albany Knickerboker News, April 9, 1985 (syndicated column)). 

136 See supra note 31 and accompanying text; DOLLARS AND SCHOLARS, supra note 4 


and accompanying text; PARTNERS IN THE RESEARCH ENTERPRISE, supra note 5 and accompany- 
ing text. 
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can make a more significant contribution to their institution than they 
can to more abstract causes; and because the specific corporate university 
employer also has as its essence a sublime mission, that institution is 
worthy of a good-faith and an enthusiastic personal loyalty. If an intens- 
ity of loyalty to the institution requires a ‘‘willing suspension of disbelief’’ 
in the institution’s worth and potential, it should be given. This is beyond 
Yeshiva’s management/employee quibbles, and beyond the contractually 
bargained loyalty discussed in Dollars and Scholars. 

Much as the corporate institution has become the habitual villain in 
the familiar, and I think shallow, rhetoric of so many faculty members, 
students, and even alumni, it will not do to disdain the institution for 
its corporate imperfections. In the college or university we have a cor- 
porate institution uniquely worthy of loyalty and commitment and 
enthusiasm. 

This medium-sized, practical focus of individual loyalty upon one’s 
particular institution might help to bring a new delineation to vague 
abstractions. It might, as well, introduce a new manageability into the 
rhetoric associated with supposedly grander loyalties. I dare to hope that 
such a re-focused loyalty could provide the common ground for both in- 
dividual confidence of purpose and a slowly creeping mutual good will. 
Confidence of purpose and good will are always in short supply, anywhere, 
and they are especially in short supply in colleges and universities cur- 
rently wracked by uncertain public policy, fears of retrenchment, and ubi- 
quitous critics. But confidence of purpose and even good will seem much 
more likely if it becomes socially acceptable to extend one’s wholehearted 
loyalty to the institution. The institution is right there at hand. It exists—a 
palpable, needy, and worthy entity, uniquely chartered to advance the 
very essence of truth and knowledge; a transcendent mission organized 
in corporate perpetuity. We should live so long. 
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DONALD L. REIDHAAR* 


I. INTRODUCTION 


I joined the legal staff of the University of California in 1962, two 
years out of law school. It was the year after two especially noteworthy 
events: the founding of NACUA and the decision in Dixon’ establishing 
the proposition that due process requirements must be observed in the 
dismissal of students from state universities. Two years later came the 
eruption of the Free Speech Movement at Berkeley, which was followed 
by the national student protest phenomenon at campuses across the coun- 
try, fueled first by the civil rights movement and then by the war in 
Vietnam. 

Eventually, and mercifully, the protests slackened. But those turbulent 
times have left a legacy of enduring change. 

During this period—roughly corresponding to the first quarter cen- 
tury of NACUA—the growth and development of the law as it applies 
to colleges and universities exceeded all that went before in the history 
of American higher education. Any lingering myth that the campus is 
to be regarded as an unassailable ‘‘ivory tower’’ was thoroughly 
demolished. Of all the legal changes affecting colleges and universities, 
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perhaps the most profound are those affecting the relationship between 
the student and the university. Since the constitutional camel first got 
its nose under the tent in 1961, with the requirement of fair disciplinary 
procedures,? the legal developments have not stopped coming. Students 
have claimed the right not to have their rooms searched,’ to have some 
say in how student fees are established and spent,‘ to hold the univer- 
sity to the terms of its catalogs and brochures,® and, though they were 
turned back, even sought the right to full due process hearings on whether 
they should graduate.* As if these intrusions were not enough, the state 
and federal government started imposing on universities an almost 
impenetrable mass of laws and regulations concerning non-discrimination 
and affirmative action,” accommodation for handicapped students,* rules 
governing student loans and other aid,® and sometimes conflicting and 





2 Id. 

3 See Piazzola v. Watkins, 442 F.2d 284 (5th Cir. 1971). A private college or univer- 
sity has greater freedom to search student dormitory rooms, as long as there is no direct 
or indirect participation by public law enforcement officers to bring the search within 
the reach of the state action doctrine. See People v. Boettner, 80 Misc. 2d 3, 362 N.Y.S.2d 
365 (1974), aff'd, 50 A.D.2d 1074, 376 N.Y.S.2d 59 (1975). On ‘‘state action’’ and private 
institutions, see, e.g., Thigpen, The Application of Fourteenth Amendment Norms to Private 
Culleges and Universities, 11 J.L. & Epuc. 171 (1982); Annot., 37 A.L.R. FED. 601 (1978). 

4 See Good v. Associated Students of Univ. of Washington, 86 Wash. 2d 94, 542 
P.2d 762 (1975); Maryland Public Interest Research Group v. Elkins, 565 F.2d 864 (4th 
Cir. 1977), cert. denied, 435 U.S. 1008 (1978). 

5 See, e.g., Steinberg v. Chicago Medical School, 41 Ill. App. 3d 804, 354 N.E.2d 
586 (1976), aff'd in relevant part, 69 Ill. 2d 320, 371 N.E.2d 634 (1977). Cf. Jansen v. 
Emory Univ., 440 F. Supp. 1060, 1062 (N.D. Ga. 1977), aff'd per curiam, 579 F.2d 45 
(5th Cir. 1978) (private university bulletin promising ‘‘due process’’ in student disciplinary 
matters did not, on a contract theory, obligate the private university to respect ‘‘the entire 
panoply of due process rights’ imposed by the Supreme Court on public institutions). 

6 See Board of Curators of Univ. of Missouri v. Horowitz, 435 U.S. 78 (1978) (lesser 
but not insignificant degree of due process procedure required for academic sanctions 
than for misconduct sanctions). 

7 Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000D (1982) (bars racial 
discrimination in public and private institutions which receive federal funding) and Title 
IX of the Education Amendments of 1972, 20 U.S.C. § 1681 (1982) (barring sex discrimina- 
tion) are of course the main federal statutes in this area. But, just as an example, profes- 
sional schools, whether public or private, may not discriminate on the basis of sex in 
admissions, unless, say the statutes, they are part of a private institution which is single- 
sex at the undergraduate level or of a public institution which has always been single-sex 
at the undergraduate level. See 20 U.S.C. § 1681(a)(1), (a)(5) (1982); 34 C.F.R. § 106.15(d)-(e) 
(1984). Almost ten years later, the Supreme Court ruled that this exception did not validly 
limit the reach of the fourteenth amendment’s Equal Protection Clause as to public single-sex 
institutions. Mississippi Univ. for Women v. Hogan, 458 U.S. 718 (1982). See generally 
W. Kaplin, The Law of Higher Education § 4.2.4-.6, at 187-211 (1978). 

® Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 (1982). Extensive 
regulations to implement section 504 have been promulgated. 34 C.F.R. pt. 104 (1984). 
Important areas of confusion as to the scope of an institution’s duty to accommodate 
handicapped students nonetheless remain. See, e.g., Orleans & Smith, Who Should Pro- 
vide Interpreters under Section 504 of the Rehabilitation Act? $ J. Cott. & U.L. 177 (1982). 

® See, e.g., 20 U.S.C. § 1071(a)(2) (Supp. 1985) (non-discrimination in student 
lending); 20 U.S.C. § 1094 (Supp. 1985) (institution receiving federal funds for student 








1985] STUDENT AND UNIVERSITY 345 


always confusing regulations mandating which student records univer- 
sities are required to release and which student records they are forbidden 
to release.° 

I am aware that a blind man’s idea of the elephant depends on which 
end he is closer to, but of all the developments in student-university law 
in the past twenty-five years, the ones that seem most profound are those 
springing from the first and fourteenth amendments. At least for me, these 
changes begin with the Free Speech Movement at Berkeley in 1964, and 
culminate with the United States Supreme Court’s Bakke decision in 1978. 


Il. THe CITADEL 


One feels like a medieval historian when looking back to legal doc- 
trine of only twenty-five years ago, to a time when the University was 
a citadel where administrators governed students virtually unfettered by 
legal constraints. This sweeping authority over students was propped up by 
a series of now quaint rationalizations: that the university was in loco 
parentis to the student;*! or that attendance was a ‘‘privilege’’ to the dis- 
pensed upon such terms as the institution thought wise;?? or that virtually 
unmitigated discretion, such as ‘‘conduct unbecoming a student,’’ was 
sufficient standard for dismissal without any sort of hearing. It was even 





aid must accept substantial regulation by Secretary of Education of its fiscal practices, 
representations made to students about educational program, etc.). Title IX bars sex-based 
distinctions in scholarship programs, with some exceptions. 34 C.F.R. § 106.37 (1982). 

10 See The Family Educational Rights and Privacy Act of 1974, 20 U.S.C. § 1232g 
(1982) (known as the Buckley Amendment; applies to public and private institutions receiv- 
ing federal funding). Regulations implementing the Buckley Amendment are extensive. 
34 C.F.R. pt. 99 (1984). ‘‘The key to success in dealing with the Buckley Amendment 
is a thorough understanding of the implementing regulations. Administrators should keep 
copies of the regulations at their fingertips. . . .”’ W. Kaplin, supra note 7, § 4.12.1, 
at 294-95. 

State privacy law can also have a significant impact on institutions of higher educa- 
tion. See, e.g., White v. Davis, 13 Cal. 3d 757, 120 Cal. Rptr. 94, 533 P.2d 222 (1975) 
(both first amendment and state right to privacy were violated when city police placed 
undercover agents, as registered students, in classes and meetings for surveillance pur- 
poses); Cal. Educ. Code § 67140-147 (West 1978) (Privacy of Student Records). 

11 See, e.g., Gott v. Berea College, 156 Ky. 376, 161 S.W. 204 (1913). For the modern 
view, see, e.g., Baldwin v. Zoradi, 123 Cal. App. 3d 275, 176 Cal. Rptr. 809 (1981). 
The trend toward the ‘‘transfer of prerogatives and rights from college administrators to 
the students is salubrious when seen in the context of a proper goal of postsecondary 
education—the maturation of the students’’. Id. at 287-88. See also Bradshaw v. Rawl- 
ings, 612 F.2d 135 (3d Cir. 1979), cert. denied, 446 U.S. 909 (1980). 

12 See, e.g., Hamilton v. Regents of Univ. of California, 293 U.S. 245, 261 (1934) 
(in return for the ‘‘privilege’’ of attending a public university, students, even conscien- 
tious objectors, could be required to enroll in compulsory military training course). Prior 
to the civil rights legislation of the 1960s, such issues could not even be raised as to 
private institutions unless ‘‘state action’’ under the fourteenth amendment was present. 
See W. Kaplin, supra note 7, § 1.4.2; and Thigpen, supra note 3. Cases concerning private 
institutions and premised on the fourteenth amendment are also most numerous from 
the 1960s and after. See W. Kaplin, supra note 7, at 26 n.3. 

13 This traditional view had been taken by the trial court in the watershed Dixon 
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claimed that to allow students to have freedom of expression on campus 
would amount to unlawful use of university property for political pur- 
poses, just as it was claimed that to allow religious expression on campus 
would amount to establishment of religion. 

Apparently, before Dixon v. Alabama* there was no case in American 
jurisprudence upholding the rights of a college or university student under 
the federal Constitution, except as against racial discrimination. Even basic 
principles of equality had not been firmly established for very long. Not 
until 1949 did the United States Supreme Court conclude that the raciaily 
separate law schools established by the State of Texas were not equal.'® 

Universities were so comfortable with the legal statute of the citadel, 
that, in the early years of my career as university counsel, I could con- 
fidently quote the high court of Maryland in Woods v. Simpson.'” That 
case upheld the action of the University of Maryland in expelling a stu- 
dent for giving a false report to a newspaper that University officials were 
making objectionable suggestions to women students. The court’s opinion 
declares: 


The maintenance of discipline, the upkeep of the necessary tone and stan- 
dards of behavior in a body of students in a college, is, of course, a task 
committed to its faculty and officers; not to the courts. It is a task which 
demands special experience, and is often one of much delicacy, especially 
in dealing with girl students; and the officers must, of necessity, be left 
untrammeled in handling the problems which arise as their judgment and 
discretion may dictate, looking to the ends to be accomplished.'* 


As late as 1959, the U.S. Court of Appeals for the Second Circuit, 
in Steier v. New York State Education Commission,’® reaffirmed that the 
Constitution stopped generally at the gate of the citadel. The court 
examined the case of a student who had been suspended for writing a 
letter to the college president containing intemperate language. The stu- 
dent was later reinstated after apologizing, and then had the temerity to 
cause to be published in the college newspaper the story of his brush with 
college discipline, claiming that the administration was discriminatory 
and vindictive. The student was again suspended, and was later dismissed 
for appearing on campus during the suspension to distribute certain let- 
ters in which he used intemperate language and for not realizing that all 





case. Dixon v. Alabama State Bd. of Educ., 186 F. Supp. 945 (M.D. Ala. 1960), rev’d 
294 F.2d 150 (5th Cir. 1960), cert. denied 368 U.S. 930 (1961). 
14 Cf. Widmar v. Vincent, 454 U.S. 263 (1981) (disapproving this establishment clause 
theory). 
18 Dixon, 294 F.2d 150. 
Sweatt v. Painter, 339 U.S. 629 (1950). 
Woods v. Simpson, 146 Md. 547, 126 A. 882 (1924); Annot., 39 A.L.R. 1016 (1925). 
Id. 
19 Steier v. New York State Educ. Comm’n, 271 F.2d 13 (2d Cir. 1959), aff’d, 361 
U.S. 966 (1960). 
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of this behavior was inappropriate. A majority of the court of appeals 
declared, in what turned out to be the last hurrah of the old order, and 
in language that would warm the heart of any well-meaning autocrat: 


Here we have a student who was suspended. He was then taken back at 
his request on certain terms. Thus, in effect, he was on probation. The college 
felt he violated his probation and dismissed him—for its own reasons. 
Education is a field of life reserved to the individual states. The only 
restriction the Federal Government imposes is that in their educational pro- 


gram no state may discriminate against an individual because of race, color 
or creed.?° 


To hold otherwise, the court found, ‘‘would lead to confusion and 


chaos in the entire field of jurisprudence in the states and in the United 
States.’’21 


III. THE ASSAULT ON THE CITADEL 
A. The Drumbeat of Dissenting Views 


Even as the judges of the Court of Appeals for the Second Circuit 
were affirming the received wisdom of an earlier time when universities 
were smaller, more set apart from the political and social concerns of soci- 
ety, and more homogeneous and elite, the university and its place in socie- 
ty had already changed. In the years following the Second World War, 
enrollments swelled. Opportunities for minorities and women began 
slowly to expand. And the universities themselves became more involved 
in the larger society.22 

New generations of more diverse and mature students living in a 
changing society confronted university regulations tightly governing what 
they could hear and how and where they could express themselves. Such 
regulations were premised upon the notion that the campus should be 
a place apart where truth and reason prevailed, free of interference from 
partisan political or religious expression; a place where student 
misbehavior reflects upon the institution, much like the inappropriate 
behavior of a child reflects upon the parent. 

The first appeal I was assigned as an attorney for the University of 
California when I came to work in 1962 was the case of Lessin v. Regents 





20 Id. at 18 (quoted with approval by the dissent in Dixon, 294 F.2d at 164-65 
(Cameron, J., dissenting)). 

21 Steier 271 F.2d 13. 

22 Involvement of my own University with the anti-Communist crusades of the larger 
socieiy, by imposing a loyalty oath upon its faculty and staff, created bitterness and divi- 
sion within the University which took years to overcome and resulted in a California 
Supreme Court decision limiting the University’s state constitutional autonomy. Tolman 
v. Underhill, 39 Cal. 2d 708, 249 P.2d 280 (1952); see also Davin P. GARDNER, THE CALIFOR- 
NIA OATH CONTROVERSY (1967). Cf. Keyishian v. Board of Regents of State Univ. of New 
York, 358 U.S. 589 (1967). 
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of the University of California.?* In that case, use of University facilities 
was denied for a debate on the subject of whether the Communist Party 
should be outlawed in the United States because one of the debaters was 
a member of the Party. To allow such a person to appear on campus would 
have violated University rules designed ‘‘to prevent exploitation of {the 
University’s] prestige by unqualified persons or by those who would use 
it as a platform for propaganda,’’2* and to forbid the use of university 
facilities for any meeting ‘‘incompatible with the educational objectives 
of the University.’’25 These prohibitions were interpreted to forbid all 
*‘speeches by members of the Communist Party of the USA.’’2¢ 

The trial court sustained the University’s demurrer to the complaint 
without leave to amend. The University’s brief on appeal solemnly asserted 
that the Communist speaker rule was a reasonable exercise of the Univer- 
sity’s power to determine its educational program and that academic 
freedom required that the courts not interfere with the determination of 
what students should hear.?” This view was nicely exemplified by a quota- 
tion from Harold W. Stoke, then President of Queens College of the City 
University of New York, which appeared in the brief: 


Colleges are constantly making judgments, guided by good taste, educational 
values, or even by law, as to what books they should put in their libraries, 
what courses into the curricula, what faculty members they should hire, 
and what visitors should be invited to their campuses. To have such 
judgments forced upon them is repugnant to the whole idea of academic 
freedom.?* 


All of this was never put to the test of an appellate decision because the 
University’s Board of Regents repealed the Communist speaker rule while 
the appeal was pending. 

The repeal of the Communist speaker rule in 1963 was only the first 
crack in the citadel, a crack which would very shortly become a major 
gap. At the time, however, there remained intact a framework of regula- 
tion against partisan political activity on campus. University policy still 
permitted administrators to regulate all persons invited by student 
organizations to address meetings on campus, and all partisan political 
activity on campus property was thought inappropriate.?° 

In May of 1964, the President of the University of California delivered 





23 See Brief for Respondents, Lessin v. Regents, Cal. Ct. of App. (1962) (settled 
without opinion). 

24 Id. at 1. 

28 Id. 

26 Id. 

27 Id. at 49. 

28 Stoke, The Invitation of Speakers to the College Campus, SCHOOL AND SOCIETY, 
March 10, 1962, at 107. 

28 Mainstream politics was equally subject to this policy. For example, Adlai Steven- 
son was not permitted to speak on the Berkeley campus during his final campaign for 
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a major address stating that ‘‘students, individually or collectively, should 
not and cannot take the name of the University with them as they move 
into religious or political or other non-University activities; nor would 
they or can they use University facilities in connection with such affairs. 
The University has resisted and will continue to resist such efforts by 
students. . . .’’3° 

A group made up (incredible as it now seems) of moderate Republican 
students solicited volunteers on the Berkeley campus to demonstrate at 
the Republican National Convention held across the Bay in San Francisco. 
The group supported then Governor William Scranton of Pennsylvania 
and opposed the nomination of Senator Barry Goldwater. After soliciting 
participants on the campus, the students then had buses pull up to the 
curbside at the campus boundary and students boarded from campus 
property. 

This incident caused the University to re-assert its policy against 
political activities on campus, and there followed the fateful September 
14, 1964, directive of the Dean of Students. The directive announced that 
University regulations would be strictly enforced on all areas of the campus 
and that University facilities could not be used ‘‘to support or advocate 
off-campus political or social action.”’ 

It was as if the Dean had shouted ‘‘Fire!’’ in a crowded theater. Im- 
mediately activist political groups, many of their members fresh from civil 
rights work in the South, in protest leaflets called for ‘open, fierce and 
thorough-going rebellion on this campus’’ to ‘‘organize and split this cam- 
pus wide open!”’ and for ‘‘a program of agitation, petitioning, rallies, et 
cetera, in which the final resort will be to CIVIL DISOBEDIENCE.’’31 More 
moderate student organizations responded less militantly, but still in op- 
position to the Dean’s directive. Within the next two weeks, the Dean 
agreed that the now famous Sproul Hall steps would be available as a 
‘Hyde Park’’ and that campaign literature could be distributed on cam- 
pus. With these exceptions, however, the prohibition against on-campus 
planning or initiating of off-campus political or social action was retained. 
Students deliberately violated these modified directives and when, on 
September 30, several students were requested to come to the Dean of 
Students’ office to discuss the violations, 300 students appeared with 
graduate student Mario Savio as their spokesman. The following day, tables 
were set up in violation of regulations and a non-student was arrested 
and placed in a University police car in Sproul Hall Plaza. The police 
car was immediately surrounded by students, where it (and the arrestee) 
remained for 32 hours. The general public could scarcely believe the 





President. Instead, he could only speak to an enthusiastic crowd of students from a flat- 
bed truck located beyond the University’s sacred boundaries. 
30 Address by President Clark Kerr at the Univ. of California at Davis, May 5, 1964. 


31 Article in: Supplement to the General Catalog of the Berkeley campus, published 
by SLATE, an activist political group. 
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resulting television and newspaper images of massed students at a United 
States university openly defying authority. 

In the following weeks, the University retreated again and permitted 
designated campus facilities to be used by students and staff for plan- 
ning, implementing, raising funds and recruiting participants for off- 
campus action. By this time, however, the protest had a life of its own, 
culminating in December in the arrest of almost 600 students by more 
than 300 police officers. This ‘‘Free Speech Movement”’ set a pattern for 
mass demonstrations and rage against the system that was to continue 
for a decade. 

By 1965, University of California policies had developed even fur- 
ther and expressly granted students the right of free expression and 
advocacy on campus, subject only to reasonable regulations of time, place, 
and manner, and requirements of orderly conduct and non-interference 
with University activities. 

Looking back now, it is astonishing how many of the students’ original 
demands were not only so quickly assimilated into University policy but 
enshrined in fundamental first amendment law. In 1969, the United States 
Supreme Court implicitly rejected the old in loco parentis concepts and 
the idea that education is a privilege, in Tinker v. Des Moines Indepen- 
dent School District. Tinker held that high school students had a con- 
stitutional right to wear black armbands in protest of the Vietnam war. 
Much more fundamentally, Tinker indicated that the full panoply of first 
amendment rights would apply in a school setting. This meant that restric- 
tions on who students could hear, what could be said on campus, where 
it could be said, for what purposes, and under what conditions they could 
organize would inevitably fall under the exacting scrutiny of first amend- 
ment analysis. 

There was little doubt that the principle of Tinker would apply to 
the right of college students to engage in non-disruptive political expres- 
sion on the campus, and this was made explicit in the 1972 decision of 
Healy v. James.*? Healy also settled any lingering questions about whether 
public universities had any special rights under the first amendment to 
govern student organizations based upon their purposes or their anticipated 
activities. Healy involved denial of recognition of a local chapter of the 
Students for a Democratic Society (SDS) as an official student organiza- 
tion. Relying on the rationale that had caused the University of California 
to ban Communist speakers cnly a few years before, Central Connecticut 
State College claimed that the philosophy of the SDS was contrary to the 
college’s commitment to academic freedom and that the organization 
would be a disruptive influence on campus. The Supreme Court held that 
the facts simply could not justify the action of the college and ordered 





32 Tinker v. Des Moines Indep. Comm. School Dist., 393 U.S. 503 (1969). 
33 Healy v. James, 408 U.S. 169 (1972). 
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the college to recognize the student group subject only to reasonable time, 
place, and manner rules.* 

The message in Healy, that students are free to organize and 
demonstrate on campus for virtually any purpose, was later more firmly 
spelled out in cases involving gay student organizations. In those cases, 
the courts uniformly found unlawful the actions of public universities 
denying to such groups privileges which were extended to other student 
organizations.*5 Rules of equal access were also firmly held by the Supreme 
Court to apply to student religious organizations.** 

One of the more bizarre outgrowths of the Free Speech Movement 
at Berkeley was the so called ‘‘Filthy Speech Movement,” which con- 
sisted largely of attempts to provoke University officials by repeated use 
of a verb describing reproductive activity in its various declensions, and 
similar language. University disciplinary sanctions against the ‘‘filthy 
speech’’ protesters were upheld by the California courts.” But, while the 
courts of California did not credit the first amendment value of this move- 
ment,°* even the Filthy Speech Movement was, ultimately, largely vin- 
dicated by the United States Supreme Court. In Papish v. Board of Curators 
of the University of Missouri,** the Court upheld a first amendment right 
to distribute a most distasteful newspaper on campus, stating: ‘“We think 
Healy makes it clear that the mere dissemination of ideas—no matter how 
offensive to good taste—on a state university campus may not be shut 
off in the name alone of ‘conventions of decency’”’.*° Bringing filthy speech 
to the campus has created an ongoing problem for campus attorneys when 
it involves the showing of dirty movies. The courts have held that 
‘‘obscenity,’’ however defined, is not entitled to protection under the first 





34 The Court held open the possibility that evidence of anticipated disruption might 
be cause for the university to engage in a prior restraint on particular activities. Id. at 
189 (citing Tinker, 393 U.S. 503). But this was largely window dressing. During the long 
years of disruption, I was never presented a situation where this exception was particularly 
helpful. 

35 See, e.g., Gay Students Org. of Univ. of New Hampshire v. Bonner, 509 F.2d 
652 (1st Cir. 1974); Gay Liberation v. Univ. of Mo., 558 F.2d 848 (8th Cir. 1977), cert. 
denied 434 U.S. 1080 (1978). Since sexual preference is not expressly covered by Title 
VI or Title IX, private universities could be free to discriminate against gay student organiza- 
tions. Apparently many private institutions have voluntarily conformed to the Bonner and 
Gay Liberation decisions. But see, infra note 36. 

36 Widmar, 454 U.S. 263. A recent trial court decision, however, upheld the First 
Amendment religious freedom right of a private, religious university te deny official recogni- 
tion to a gay students organization because of the religious beliefs of the Roman Catholic 
Church. Gay Rights Coalition of Georgetown Univ. Law Center v. Georgetown Univ., 12 
The College Student and the Courts 617 (1985) (D.C. Super. 1983). 

37 See Goldberg v. Regents of Univ. of California, 248 Cal. App. 2d 867, 57 Cal. 
Rptr. 463 (1967). 

38 Id. at 877-81. 

3° Papish v. Board of Curators of the Univ. of Missouri, 410 U.S. 667 (1973). _ 

40 Id. at 670. 
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amendment. However, the Supreme Court has established rigorous pro- 
cedural requirements applicable to any prior censorship of movies, in- 
cluding, in particular, a prompt adversary judicial determination of 
obscenity before imposing any interim restraint.*' 

Because these procedural requirements cannot be met by the Univer- 
sity, I have advised campus administrators, over the continuing protest 
of concerned citizens, that once the University opens its facilities to allow 
the showing of films, student organizations must be allowed to show sex- 
ually explicit movies subject only to the authority of the local prosecutor 
to bring criminal action for violation of obscenity laws. Fortunately, there 
have been relatively few such movies shown on campus, possibly because 
the same movies are now widely available in the community adjoining 
the campus. 

Bringing the Constitution through the gates of the citadel also meant 
application of the first amendment ‘‘public forum’’ doctrine, which has 
had a particularly profound influence on the campus. In 1970, the Ninth 
Circuit Court of Appeals held, in Jones v. Board of Regents of University 
of Arizona,*? that a non-student was entitled to a permanent injunction 
to permit him to ‘‘speak and distribute handbills on areas of the Tucson 
campus [of the University of Arizona] which are open to the public gener- 
ally.’*43 

The applicability of public forum doctrine to the interior of buildings 
open to the public has yet to be resolved. It has long been established, 
of course, that public facilities open to some members of the public for 
expressive purposes could not be closed to others for censorious purposes 
or based upon content.** There are now disturbing indications that other 
indoor facilities may become similarly available under this public forum 
doctrine even if not opened to the public generally for expressive pur- 
poses. A recent California appellate case*® involved a visitor center at a 
laboratory owned by the United States government and administered by 
the University of California, the Lawrence Livermore National Laboratory. 





41 Freedman v. Maryland, 380 U.S. 51, 58 (1965). 

42 Jones v. Board of Regents of Univ. of Arizona, 436 F.2d 618 (9th Cir. 1970). 

43 Id. at 622. 

A private university campus is not a public facility for purposes of the public forum 
doctrine under the United States Constitution. See New Jersey v. Schmid, 84 N.J. 535, 
423 A.2d 615 (1980) appeal dismissed as moot, 455 U.S. 100 (1982). But the New Jersey 
Supreme Court, relying on Pruneyard Shopping Center v. Robins, 447 U.S. 74 (1980), 
then held that the New Jersey State Constitution gave the public greater rights of access 
for speech purposes than the United States Constitution, and therefore overturned a 
leafleter’s conviction for trespassing on the Princeton campus. A similar analysis and result 
obtained in Pennsylvania v. Tate, 495 Pa. 158, 432 A.2d 1382 (1981). 

44 See, e.g., Southeastern Promotions v. Conrad, 420 U.S. 546 (1975); Danskin v. 
San Diego Unified School Dist., 28 Cal. 2d 536, 171 P.2d 885 (1946). 

45 University of California Nuclear Weapons Labs Conversion Project v. Lawrence 
Livermore Lab., 154 Cal. App. 3d 1157, 201 Cal. Rptr. 837 (1984). 
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The court held that persons with a view opposed to the work of the 
Laboratory had a first amendment right to place posters on the wall, 
distribute literature, and show movies inside the Laboratory’s Visitor 
Center, even though the Center had not previously been open for expressive 
activities of any other outside groups.** 

The full implications of the opinion in this case are far from clear. 
Left open are such questions as: Do all other persons have similar rights 
to express their views inside the Visitor Center? Must other facilities open 
to the public be available for expressive activities—subject only to restric- 
tions on uses which are ‘‘basically incompatible’ with the University’s 
use of the facility at a particular time and a particular place? This court’s 
decision is probably idiosyncratic and shaped by the intense public interest 
in the work of the national weapons development laboratories. Still, the 
court’s opinion makes one wonder about the possible vast reach of the 
public forum doctrine. 

The application of public forum doctrine to student newspapers has 
created some unusual situations. In the years following Tinker,*’ courts 
all across the country had little trouble deciding that just because a public 
college funded a student newspaper gave the college no rights to encroach 
upon the paper’s editorial freedem.** This freedom is now so expansive 
that student newspaper editors at public universities may take actions 
which would clearly be improper if taken by the state. In Mississippi Gay 
Alliance v. Goudelock,** the Fifth Circuit upheld the right of the student 
editors not to publish an advertisement by the Mississippi Gay Alliance, 
and not to print notices of meetings of the group on the same basis as 
other groups. And, in Joyner v. Whiting,®° the Fifth Circuit held a public 
university powerless to terminate financial support for a campus 
newspaper printing articles urging segregation.*! 


B. The March Toward Equal Opportunity. 


During the emotional and turbulent years in which the first amend- 
ment entered the gates of the citadel, another phenomenon was taking 
place with even more profound influence for campuses and the whole 





46 Id. 

47 Tinker, 393 U.S. 503. See supra note 32 and accompanying text. 

48 See Joyner v. Whiting, 477 F.2d 456 (4th Cir. 1973); Bazaar v. Fortune, 476 F.2d 
570, modified, 489 F.2d 225 (5th Cir. 1973), cert. denied, 416 U.S. 995 (1974). 

49 Mississippi Gay Alliance v. Goudelock, 536 F.2d 1073 (5th Cir. 1976), cert. denied, 
430 U.S. 982 (1977}. 

50 Joyner, 477 F.2d 456. 

51 One comforting development has been that the cases generally do not hold univer- 
sities responsible for libel in student publications, the content of which is beyond their 
control. See Milliner v. Turner, 436 So. 2d 1300 (La. Ct. App. 1983), cert. denied, 442 
So. 2d 453 (La. 1983). 
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of society: the long delayed but inexorable march toward equal oppor- 
tunity for blacks and other minorities. During the 1950s, as the nation 
moved with more deliberation than speed to vindicate the then nearly 
100-year old promise of the fourteenth amendment, most campuses were 
still largely white enclaves. But the early postwar years did see educa- 
tional opportunity expand dramatically. For example, the University of 
California opened three new general campuses, a new law school, and 
three new medical schools in the 1960s. At the same time, the increasingly 
firm stand of the courts on nondiscrimination heightened expectation of 
and commitment to eliminating racial barriers. It was commonly hoped 
and believed in those days that the nation was on the verge of a relatively 
painless transition to full minority participation in American opportunity. 

The expansion of opportunities for everyone that had helped to buoy 
those expectations largely disappeared as the growth of universities slowed 
or stopped. The situation was most exacerbated in professional schools 
such as law and medicine. These schools were traditionally seen as the 
gateways to the highest social and economic status. But just as minorities 
began to apply in more than token numbers, there was a great increase 
in total applications for law and medical schools. The great bulk of these 
more numerous applicants were white, including, for the first time, large 
numbers of women. This intensified competition for places in the profes- 
sional school classes meant that many highly qualified whites were rejected 
as well as virtually all minorities. The sad result was that the total number 
of black students in American medical schools was lower in 1963 than 
in 1955.52 Ironically, part of the reason for this was that the traditionally 
all black medical schools, Howard and Meharry, had begun to admit whites 
under the principles of Brown v. Board of Education.*? 

The situation at the University’s new medical school at Davis offers 
a telling illustration of the problem. The school opened in 1968, at a time 
when racial and ethnic minorities comprised almost 25 percent of the 
population of California. However, under the traditional admissions 
criteria, with heavy reliance on undergraduate grades and medical college 
admissions tests scores, the first entering class had no blacks, no Chicanos, 
no American Indians, and only three Asians. Thus, the minority graduates 
of the college class that had begun elementary school in 1954, the year 
the Supreme Court decided Brown,** were effectively denied entry into 
California’s newest medical school. The situation was similar across the 
country in highly selective medical and law schools, and other profes- 
sional and graduate academic programs for which there was intense com- 
petition. With considerable courage and foresight, the faculty at the Davis 





’@ See Odegaard, Minorities in Medicine: From Receptive Passivity to Positive Action, 
1966-76 (1977) and sources cited therein. 

53 Brown v. Board of Educ., 347 U.S. 483 (1954). 

54 Id, 
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medical school, in common with many law and medical faculties across 
the country, established a program beginning in 1970 which was designed 
to assure some reasonable representation of historically disadvantaged 
racial and ethnic minorities in the school. Under that program, sixteen 
percent of the seats in the entering class were set aside for minorities from 
disadvantaged social and economic backgrounds. 

In this context, I watched with somewhat detached fascination the 
progress of a case filed by one Marco Defunis, a disappointed applicant 
for admission to the law school at my undergraduate alma mater, the 
University of Washington. Defunis had graduated from the University of 
Washington Phi Beta Kappa, Magna Cum Laude, with LSAT scores in 
the top seven percent. He was placed on the waiting list for the fall of 
1970, and after failing to gain admission that year went instead to graduate 
school and received a straight A average. He was once more put on the 
law school’s waiting list for the fall of 1971. In August 1971, he was again 
denied admission and thereupon filed suit. Apparently, he learned only 
during discovery that an applicant’s minority group status was given 
special consideration at the school, because his complaint makes no 
reference to this criterion.®5 

The trial court found that this special consideration denied DeFunis 
his right to equal protection of the law, and ordered him admitted in the 
fall of 1971. DeFunis continued in law school as the case proceeded to 
the Supreme Court of Washington. In March of 1973, that court held that 
the consideration of minority group status in the admissions process was 
necessary to further the siate’s compelling interest in promoting integra- 
tion in public education.5* This ruling might have permitted the school 
to terminate DeFunis; however, in June of 1973 Justice Douglas issued 
a stay of the decision of the Supreme Court of Washington pending disposi- 
tion of the matter by the United States Supreme Court.The case, which 
generated twenty-five friend of the court briefs,5” was argued in February 
of 1974. I confidently, and all too complacently, awaited what seemed 
the inevitable resolution of the difficult problem of ‘‘affirmative action’’ 
admissions (as it was labelled by its supporters), or ‘‘reverse discrimina- 
tion’’ (as it was labelled by its opponents). 

I was aware of the possibility of mootness at the time Justice Douglas 
ordered that DeFunis be permitted to continue his legal education during 
the pendency of the appeal, since in the normal course he would graduate 
about the same time the Supreme Court’s decision would be issued. But 
the Court had already requested the parties to brief the mootness issue 





55 See 1 DEFUNIS v. ODEGAARD AND THE UNIVERSITY OF WASHINGTON 23-47 (A. Ginger 
ed. 1974). 

56 DeFunis v. Odegaard, 82 Wash. 2d 11, 507 P.2d 1169 (1973), vacated, 416 U.S. 
312 (1974). 

57 The amici briefs are reprinted in their entirety in DeFunis v. Odegaard and the 
University of Washington, supra note 55. 





356 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 12, No.3 


before certiorari was granted in November of 1973.5* Thus, it was with 
consternation that I learned on April 23, 1974, that the Supreme Court 
had ducked the issue, and by a five to four majority had dismissed the 
case on the ground that the controversy was moot. The case was clearly 
ripe for decision and the issues it presented begged for resolution. The 
Court’s failure to address the issue would only create further anxieties 
about the law in the area, which was already creating great tension and 
vexation on the campuses. This consternation was compounded by reading 
Justice Douglas’s separate dissenting opinion, the only expression by any 
member of the Court on the substantive issues. Douglas indicated his firm 
view that the admissions procedures must be ‘‘racially neutral.’’ But he 
went on to suggest that, on the other hand, race needed to be considered 
because the LSAT test was culturally biased, and then concluded by sug- 
gesting that this dilemma be resolved by abolishing the LSAT test!5® 

The dissenting opinion by Justice Brennan on the question of mootness 
(concurred in by Justices Douglas, Marshall, and White) expressed my 
view at the time that ‘‘ . . . the Court clearly disserves the public interest’ 
in disposing of the case as moot.®° The dissent went on to accurately 
observe, ‘‘Few constitutional questions in recent history have stirred as 
much debate, and they will not disappear. They must inevitably return 
to the federal courts and ultimately again to this Court.’’® 

Little did I know that this prophecy was to be visited on me, and 
soon. While the DeFunis case was winding its way through the courts, 
another white applicant named Allan Bakke was unsuccessfully pursu- 
ing admission to the medical school at the University of California at Davis. 
Like DeFunis, he came very close to admission when he first applied, 
in 1973, and was encouraged to reapply the following year. In the early 
summer of 1974, just after the non-decision in DeFunis, Allan Bakke was 
denied admission for a second time. He filed suit in the Superior Court 
of Yolo County, California, seeking a writ of mandamus ordering his ad- 
mission.®2 

Bakke was seeking to pursue a second career. At the time of his rejec- 
tion by the Medical School, he was in his early thirties and dissatisfied 
with his job as an engineer in Silicon Valley. He had been rejected at 
several other medical schools as well. Ironically, he had been placed high 
among the disappointed applicants at Davis partly because of faculty 
attempts to open up educational opportunities to more diverse groups, 
including older students.The Bakke case has probably been the subject 





58 DeFunis, 416 U.S. at 315. 

59 Id. at 333-35 (Douglas, J., dissenting). 

60 Id. at 350 (Brennan, J., dissenting). 

61 Td. 

62 Bakke v. Regents of Univ. of California, 18 Cal. 3d 34, 38, 132 Cal. Rptr. 680, 
580 P.2d 1152 (1976), aff'd in part, rev’d in part, 438 U.S. 265 (1978). 
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of more commentary than any in recent history. Suffice it to say that the 
trial court declared any use of race or ethnic minority status in the admis- 
sions process to be unconstitutional.** Bakke was not ordered admitted, 
however, because of the court’s finding that he failed to prove he would 
have been admitted in the absence of the special program.** The judg- 
ment on the constitutional issue was affirmed by the California Supreme 
Court. While conceding for purposes of argument that the goals of the 
University’s special admissions program were designed to serve compell- 
ing state interests, the court theorized that there were less drastic alter- 
natives, such as increasing the number of medical schools, aggressive 
recruiting, or exclusive reliance on disadvantage background without 
regard to race, which would somehow achieve the same results in a racially 
neutral way.®5 Reversing the trial court on the burden of proof issue, the 
California Supreme Court ordered Bakke’s admission.** That order, 
however, was superseded by a stay order from the United States Supreme 
Court. 

In February 1977, the United States Supreme Court granted the Univer- 
sity’s petition to review the case. There were a record 57 friend of the 
court briefs.*” I consider the University of California’s brief, principally 
authored by Professor Paul Mishkin, a distinguished constitutional scholar 
at the University’s Boalt Hall School of Law at Berkeley, to be a model 
of appellate advocacy.** The University’s case was further strengthened 
by the able oral argument of Professor Archibald Cox from the Harvard 
Law School. The case was one of the first argued in the Court’s 1977-78 
term. As the end of the term approached (along with the 1978 NACUA 
conference in San Juan, Puerto Rico), I and much of the nation anxiously 
awaited word from the Court. Finally, I realized that the only sure way 
to get the decision out that term was to take a vacation. Sure enough, 
no sooner had I settled myself on the beach at St. Thomas, in the Virgin 
Islands, than I learned, on June 28, 1978, that the long awaited Bakke 
decision had been handed down. 

The decision is sometimes described as complex and difficult, but 
I am not sure this is so. The opinions are many and long, and some of 
the language is ambiguous or ambivalent. But what the Court decided 
is rather clear. The underlying issue before the Court was whether a state 





63 Td. at 39. 

64 Id. 

65 Id. at 53-55. 

66 Id. at 63-64. 

87 The amici briefs are reprinted in INFORMATION HANDLING SERVICES, REGENTS OF THE 
UNIVERSITY OF CALIFORNIA V. ALLAN BAKKE: COMPLETE CasE RECORD (3 vols. 1978) [hereinafter 
cited as REGENTS]. 

68 Brief for University of California, Bakke, reprinted 1 REGENTS, supra note 67, at 
766. See generally Mishkin, The Uses of Ambivalence: Reflections on the Supreme Court 
and the Constitutionality of Affirmative Action, 131 U. Pa. L. Rev. 907 (1983). 
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university®* could voluntarily adopt racially sensitive criteria for admis- 
sion to highly selective educational programs for the purpose of enhanc- 
ing minority participation.”° There is one paragraph at the very end of 
Justice Powell’s opinion which is the holding of the majority of the 
Supreme Court: 


In enjoining petitioner, [i.e., the University] from ever considering the race 
of any applicant, however, the courts below failed to recognize that the state 
has a substantial interest that legitimately may be served by a properly devised 
admissions program involving the competitive consideration of race and 
ethnic origin. For this reason, so much of the California court’s judgment 
as enjoins petitioner from any consideration of the race of any applicant 
must be reversed.?* 


The remaining five opinions in the Bakke case resulted in the unusual 
circumstance whereby Bakke was ordered admitted even though he did 
not prevail on any consensus, or even majority, legal theory.”? 

Four Justices (Stevens, joined by Burger, Stewart, and Rehnquist) 
argued that the admissions program at Davis was contrary to Title VI of 
the Civil Rights Act of 1964, and they did not reach the constitutional 
issue.”? This group’s opinion is extremely narrow. It is careful not only 





*® Several leading private universities joined in an amicus brief arguing in favor 
of affirmative action programs. Brief of Columbia University, Harvard University, Stan- 
ford University, and the University of Pennsylvania, Bakke, reprinted in 2 REGENTS, supra 
note 67, at 767. That amicus brief was also supported by Brown, Duke, Georgetown, M.L.T., 
Notre Dame, Vanderbilt, and Villanova. These private institutions expressed concern that 
a ruling in Bakke against the University of California on fourteenth amendment grounds 
could influence the construction of Title VI and Title IX as applied to these institutions 
even though they might be outside the ambit of the state action doctrine. Cf. Bakke, 438 
U.S. at 286-87. These private institutions also felt that, if they remained free to pursue 
admissions policies that state universities were not, then the private institutions ‘‘would 
face uncomfortable choices.’’ For several reasons, these institutions might come under 
conflicting pressures to follow the Supreme Court’s dictate on the fourteenth amendment 
standard out of conscience; to go their own way out of deep commitment to pluralism 
in American education; or to try to admit much larger numbers of minority students to 
make up for the fourteenth amendment constraints imposed on state universities. Brief 
for Columbia University et. al., Bakke, reprinted in REGENTS, supra note 67, at 777-78. 

7¢ Or, as more eloquently stated in the University’s brief: 

When only a small fraction of thousands of applicants can be admitted, does the 
Equal Protection Clause forbid a state university professional school from volun- 
tarily seeking to counteract effects of generations of pervasive discrimination against 
discrete and insular minorities by establishing a limited special admissions pro- 
gram that increases opportunities for well-qualified members of such racial and ethnic 
minorities? 

Brief for Petitioner, Bakke, reprinted in 1 REGENTS, supra note 67 at 780. 

71 Bakke, 438 U.S. at 320. 

72 See Mishkin, supra note 68, at 930-31 (the author believes Bakke was successful 
as statecraft, but remains troubled by the lack of ‘analytically sound principle’’ in its 
rationale). 

73 Bakke, 438 U.S. at 408 (Stevens, J., concurring in part and dissenting in part). 
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to avoid addressing the constitutional issue, but also to limit even its Title 
VI conclusion to the specific facts of Bakke’s application and the particular 
program at Davis.”* The language of the opinion is quite temperate. It 
basically quotes the Title VI prohibition against exclusion from participa- 
tion in federally financed programs on the ground of race, finds that Bakke 
was so excluded, and concludes that his exclusion therefore violated the 
statute.75 

Four other Justices (Brennan, White, Marshall, and Blackmun writing 
jointly) reached the constitutional issue and argued that Bakke had no 
case.” They reasoned that remedying the effects of past societal discrimina- 
tion is a sufficiently strong interest to justify the use of racial classifica- 
tions in making admissions decisions, so long as there is sound basis for 
concluding that this past discrimination is impeding the access of 
minorities to the school.?? 

The remaining Justice (Poweil), who might in a facile way be called 
a majority-of-one, cast the tie-breaking vote. He agreed with the Brennan 
group that race could be a factor in making admissions decisions in order 
to achieve diversity in the student body, an interest found to be related 
to academic freedom under the first amendment.”* But Powell found that 
the particular program at Davis violated the equal protection clause because 
the program set aside a specific number of seats to be filled by minorities.”° 
Justice Powell preferred programs like those at Harvard College, and at 
Princeton, which allow race to be used as only one factor—diversity— 
among all the factors in evaluating the applicant pool competitively.*¢ 
This has been referred to as the difference between Eastern indirection 
and Western bluntness, and many (myself included) failed to see how 
the distinction can rise to constitutional significance. Yet it is the line 
that Justice Powell drew.*: 

It is truly remarkable how much was settled by the Court’s Solomon- 
like decision in the Bakke case. Shortly after the decision was announced 





74 Indeed, Stevens declares ‘‘that the question whether race can ever be used as 
a factor in an admissions decision is not an issue in this case, and that discussion of 
that) issue is inappropriate.’’ Id. at 411 (emphasis added). 

78 Mishkin, supra note 68, at 918-20, remarks on the extraordinary reticence of the 
Stevens’ group to speak to the broader issues. 

76 Bakke, 438 U.S. at 324 (Brennan, White, Marshall, and Blackmun, JJ., concurr- 
ing in part and dissenting in part). Justices White, Marshall, and Blackmun each also 
wrote a separate opinion. 

27 Id. at 362. 

78 Id. at 311-18. 

79 Id. at 319-20. 

8@ Precisely this outcome, as a second-best alternative to outright approval of the 
Davis program, had been sought by Brief for Columbia University, Bakke, reprinted in 
2 REGENTS, supra note 67, at 799 n.19. It is from this Brief that Justice Powell reprinted 
the Harvard program as an appendix to his opinion. 438 U.S. at 321 n.55. 

®: Bakke, 438 U.S. at 318; see Mishkin, supro note 68, at 927-28. 
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there were those who predicted, because of the complexity of the deci- 
sion and the multiplicity of opinions, that there would be a rash of fur- 
ther litigation. Just the opposite has been true. Since the time of the deci- 
sion, there has been virtually no Bakke-type litigation regarding student 
admissions.*? At the University of California one case, DeRonde v. 
Regents of the University of California, was pending and held in abeyance 
by the appellate court awaiting the decision of the Supreme Court in Bakke. 
That case subsequently reached the California Supreme Court, which, on 
February 11, 1981, upheld the admissions program of the School of Law 
(King Hall) at the Davis campus.® In essence, the California Supreme Court 
ruled that race attentive admissions programs which consider minority 
status as one factor for the purpose of promoting diversity and enhancing 
minority access—and where there is no quota or a set-aside of places and 
all applicants complete for all places in the class—are valid under both 
the federal and the California constitutions. 

Following the decision of the United States Supreme Court in Bakke, 
the University of California carefully reviewed each of its race-conscious 
admissions programs at various professional and graduate schools and 
conclvded that only two programs were in need of revision—that of the 
Davis Medical School and that of the UCLA Law School—both of which 
involved a set-aside of places. Revisions were made in those programs 
without difficulty and without impairing the objectives of the programs. 
The University of California’s experience of minimal impact on race 
attentive admissions programs was apparently in keeping with the general 
experience of universities nationwide. Moreover, the intense and 
protracted national public debate about preferential admissions programs, 
which reached almost a fever pitch during the time the Bakke case was 
under submission, very largely dissipated once the Court’s opinion 
issued.*5 

How could all of this have come to pass? I think the debate which 
the Bakke case sparked within the legal community and within society 
as a whole was largely an informed one. Many persons of good will, with 
an aversion to race attentiveness, came to realize that affirmative action 
admissions programs were absolutely essential if our nation’s medical and 
law schools were to admit more than token numbers of minorities. Such 
persons also came to realize that there was an important safeguard in the 
self-interest of the schools to admit only well-qualified students. 





82 See Mishkin, supra note 68, at 922. ‘‘The Court took what was one of the most 
heated and polarized issuvs in the nation, and by its handling defused much of that heat.’ 
Id. at 929. 

*? DeRonde v. Regents of the Univ. of California, 28 Cal. 3d 875, 172 Cal. Rptr. 677, 
cert. denied, 454 U.S. 832 (1981). 

84 Cf. Mishkin, supra note 68, at 922. 

85 Id. at 923. Mishkin contrasts this happy result with the aftermath of Roe v. Wade, 
410 U.S. 113 (1973). 
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Moreover, the portion of the Court’s decision ordering Bakke’s ad- 
mission largely took the sting out of the decision for those opposed to 
quotas and programs of separate consideration. The general public 
perception—which I think was quite accurate—was that the Supreme Court 
had essentially ruled that there could be reasonable accommodation of 
affirmative action goals, but that there were limits that must be observed, 
including the avoidance of quotas and separate admissions tracks. The 
net result should be described as a great success for both educational in- 
stitutions and society at large. Universities have retained their vital 
decision-making authority as to student admissions, public criticism of 
race conscious admissions programs has abated, and substantial numbers 
of well-qualified minority students are progressing through American 
universities and serving ably in the learned professions. I derive enor- 
mous satisfaction from having played a role in contributing to all of this. 


IV. CONCLUSION 


As is evident, the changes in the relationship between the university 
and the student, and in the underlying rationale for that relationship, have 
undergone revolutionary changes during the period since NACUA was 
founded. I do not wish to underestimate the impact of lawsuits in bring- 
ing about the changes. Major Supreme Court decisions have speeded cer- 


tain of them, and have markedly increased conformity across the coun- 
try. But I think it would be a mistake to see the law as the cause 
of these changes, rather than as a part of the emergence of a larger con- 
sensus that the changes should take place. Perhaps particularly in con- 
nection with the free speech and equal protection issues I have stressed 
in this article, judicial decisions can be seen as reflecting a broad consensus 
of informed opinion just as easily as they can be seen as directing and 
shaping that consensus. Social change is often accompanied by great emo- 
tion and extravagant hopes and fears. These often crystallize around a 
law suit. But in dealing with these important issues of university-student 
relations, the courts have overall made a rational and appropriate accom- 
modation of the important competing interests. I would not turn back the 
clock if I could. 
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There has been an enormous increase during the past twenty-five 
years in the extent to which law affects higher education.' This article 
provides a brief overview and an attempt at an assessment of the impact 
of that increase on the faculties of educational institutions. 


I. TWENTy-FIVE YEARS AGO 


First, it is in order to remind ourselves in very broad terms what 
higher education looked like in 1960.” Colleges and universities were 
then in the late stages of a period of great growth; but there had been 
little fundamental institutional change in the previous fifty years. The 
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’ General treatises covering topics related to law and higher education include the 
following: Rapp, EpucATION Law (1984); EDwARDS AND NorpIN, HIGHER EDUCATION AND THE 
Law (1979); KAPLIN, THE LAw OF HIGHER EDUCATION (1978) and annual supplements. 

Periodicals include the following: WEst’s EDUCATION LAW REPORTER published together 
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University Attorneys (West Publishing Company); THE JOURNAL OF COLLEGE AND UNIVERSITY 
Law (National Association of College and University Attorneys); JouRNAL OF LAW AND 
EpucaTION (Jefferson Law Book Co.). 
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higher education news sources (especially The Chronicle of Higher Education) are sources 
of information concerning the impact of law on higher education. See Shaffer Review 
Essay: Legal Resources for Law 12 J. Cott. & U. L. 83 (1985). 

2 For a collection of essays describing changes in the sociology of higher education 
institutions, focused on the early 1960’s, see GRAUBARD AND BALLOTTI, THE EMBATTLED 
UNIVERSITY (1970); PowER AND AUTHORITY; TRANSFORMATION OF CAMPUS GOVERNANCE (Hodg- 
kinson and Meeth, ed. 1971). 
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senior faculties of major universities were primarily white and male. 
Students, aside from extra-curricular high-jinks from time to time, were 
undemanding, respectful and apolitical—law suits by students were 
undreamed of. The administration of colleges and universities was 
generally a low-key, modest undertaking, accomplished with minimal 
resources, and exemplifying the precept that ‘‘he governs best who 
governs least.’’ Research was organized and was motivated primarily 
from within the academy itself. Faculty members in the sciences as well 
as in the humanities largely set their own research agendas—they were 
sellers in sellers’ markets, and funding for their work was relatively 
easily available by current standards. Industrial research and develop- 
ment existed almost entirely separately from academic research. 

It is true that by 1960 the Federal Government had already become 
a principal source of research funds, and federal contracting had brought 
lawyers for the first time within the regular administration of some 
universities as contracting officers.* But by current standards federal 
funds were then provided essentially ‘‘without strings’’—even the G.I. 
student aid program after World War II had provided monies almost 
entirely without imposing institutional conditions. In 1960, the govern- 
ment was an important and growing, but still largely aloof and unde- 
manding source of research funds. The federal government was not a 
major source of student scholarship assistance—nor, for the most part, 
were the states. 

Above all, in 1960 the operating rules and procedures of the 
academy were its own internal affair. With the major exception of 
“loyalty oath’’ pressures during the McCarthy period,* there was and 
had been historically in this country little if any effort to ‘‘regulate’’ 
colleges and universities by federal, state or local governments. What- 
ever standards of behavior or rules of conduct for academic life existed, 
and whatever enforcement of such standards or rules might take place, 
occurred within the ivory towers—not responsible to or visible to those 
outside. Rules governing faculty appointments, retirements and pen- 
sions, defining and prohibiting ‘‘morai turpituce’’ as it was then called, 
prevention of academic fraud (something which then seemed not to 
exist)—all such questions were internal matters. Lawyers certainly had 
nothing to do with them. 

Jacques Barzun, a prominent observer of American higher educa- 
tion, wrote in the mid-1960s a summary of the principles of academic 
administration as he returned to the faculty after a period as an admin- 





* For a detailed study of the impact of federal research contracts upon one 
university in the period before January 1962, see BOwEN, THE FEDERAL GOVERNMENT AND 
PRINCETON UNIVERSITY—A REPORT ON THE EFFECTS OF PRINCETON’S INVOLVEMENTS WITH THE 
FEDERAL GOVERNMENT ON THE OPERATIONS OF THE UNIVERSITY (1962). 

* See Pedlosky v. Massachusetts Institute of Technology, 352 Mass. 127, 224 N.E.2d 
414 (1967). 
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istrator of his university.5 His well-indexed book contained not a single 
reference to a legal issue so identified; and his final table of organization 
for an ideal university administration, listing forty senior positions and 
including the manager of the book store and the university staff deco- 
rator, did not show a place anywhere for a lawyer. 

Colleges and universities did, of course, have legal problems from 
time to time. A member of the Board of Trustees or an outside law firm 
could be called upon to help settle an estate, or to facilitate a real estate 
transaction. But in matters central to academic life, and central to the 
faculty especially, lawyers were as foreign as firemen—less useful, and 
more expensive than firemen at that. 

There were exceptions to this marginal role for lawyers. At public 
institutions where public funding issues and the regulation of colleges 
and universities as state entities were concerned, work was provided 
that was often done in the office of the state Attorney General. And, as 
has been mentioned, contract issues related to federally funded research 
were providing at some institutions the first real taste of what the next 
twenty-five years would bring in the way of work for lawyers on 
campuses. But the central point remains that in 1960 lawyers were only 
tangentially relevant to the main educational activities of colleges and 
universities—and lawyers were particularly tangential from the perspec- 
tive of the faculty. 


II. THE CURRENT SITUATION 


Today, of course, the situation is substantially different. The class- 
room, library, and laboratory are still, we trust, the centers of academic 
life. But there are far more lawyers now involved in the administration 
of colleges and universities—and in the professional lives of faculty. 
The growth of the National Association of College and University 
Attorneys (NACUA), founded in 1960-61 by a handful of lawyers 
affiliated with colleges and universities, to become by 1985 an organi- 
zation including approximately 2,400 attorney members, reflects the 
mushrooming expansion of this area of legal practice during the period 
under consideration.* Much of this growth has had little to do, at least 
directly, with college and university faculty members. For example, 
increased complexity in the administration of institutional endowments 
and physical plants, even many of the changes most directly related to 
students, have only indirect impact on the faculty. But some aspects of 
the changed legal climate have had effects on the faculty. What follows 
is a brief survey of areas of substantive law that have grown to have 





5 BARZUN, THE AMERICAN UNIVERSITY; How IT Runs, WHERE IT Is GoING (1968). 
® See NATIONAL ASSOCIATION OF COLLEGE AND UNIVERSITY ATTORNEYS, DELIVERY OF 
LEGAL SERVICES TO HIGHER EDUCATION INSTITUTIONS—A SURVEY (1984). 
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impact on the everyday lives of faculty members in the past twenty- 
five years. 

Let us, for convenience, divide the professional lives of faculty into 
three broad categories: teaching, research, and faculty/institutional re- 
lationships. 


A. Teaching 


We start with the remarkable fact that the most mundane of all 
teacher responsibilities, recording student grades and maintaining stu- 
dent records, is now regulated by federal statute—the ‘‘Buckley Amend- 
ment.’’? Regulations issued pursuant to the Buckley Amendment are 
extensive and detailed, prescribing, for example, when a faculty mem- 
ber’s personal notes about a student must be made available to the 
student, and whether height and weight of student-athletes are protected 
“educational records.’’ Responding to requests for references about 
one’s student from a colleague at another institution now can require 
complicated legal guidance. There has been, as it has turned out, little 
litigation growing out of implementation of this law.* And one suspects 
that it is honored more in the breach than the observance on many 
campuses and in many faculty offices. But the existence of a detailed 
federal regulatory scheme for so seemingly ‘‘local’’ and, one would 
think, variable a “‘problem’’ as student records management, is a 
dramatic illustration of the new extensiveness of law in academic life. 

Low grades have become subjects of lawsuits by students seeking 
to impose personal liability upon faculty.* And student discipline now 
requires attention to the rights of students in ways that were simply 
unimaginable twenty-five years ago.*° Indeed, virtually any interaction 
with students can today become the basis for a lawsuit—as one group 
of faculty attempting to deal with an apparently deranged student on 
an ecology field trip in the wilderness of Mexico can testify." 

In this general area also, ‘‘sexual harassment’’ of students is a 
category of offense that had not been identified even ten years ago—yet 
a number of faculty at institutions across the country can testify from 
traumatic personal experience to the very real, now legally-enforced, 
boundaries that define acceptable faculty conduct towards students.’ 





” Family Educational Rights and Privacy Act of 1974, Pub. L. No. 93-380, Title V, 
§ 513, 88 Stat. 484, 571-574 (20 U.S.C. § 1232g); as further amended by Pub. L. No. 93- 
568, § 2, 88 Stat. 1855, 1858-1862 (20 U.S.C. § 1232g). 
* An effort by students to force public disclosure of student evaluations of professors 
has been the subject of litigation. Connolly v. Bromery, 15 Mass. App. Ct. 661, 447 
N.E.2d 1265 (1983). 
® See cases collected in Rapp, supra note 1 at § 8.05 nn.4-5. 
See cases collected in Rapp, supra note 1 at § 9.01. 
Furrh v. Arizona Board of Regents, 139 Ariz. 83, 676 P.2d 1141 (Ariz. Ct. App. 


* See Alexander v. Yale, 459 F. Supp. 1 (D. Conn. 1977); Brown v. California State 
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Finally, in this quick run-through of teaching-related law, ‘‘educa- 
tional malpractice,’’ while not yet producing a reported recovery in 
favor of an aggrieved student, is a phrase that describes modern expec- 
tations, understandings, and a theory of recovery that it would be 
foolish to ignore.'* If two readers of a student’s thesis give it, respec- 
tively, an ‘‘A’’ and an ‘‘F,’’ today there is a potential legal problem— 
just as there is when two medical doctors provide conflicting diagnoses. 
Differences of views among professors are, of course, not new. The new 
element is that today students and their families may be disposed to 
view such a situation in legal terms, considering an ‘‘injury’’ to have 
been inflicted, and considering the student entitled to ‘‘compensation’’ 
or equitable relief of some sort. 

Thus a faculty member dealing in the most traditional ways with 
students—grading papers, asking the student back to the office for a 
further review of a subject, speaking to colleagues at another institution 
about the student, responding to inquiries from the student’s parents— 
works within a framework of new legal regulations and standards that 
must in some instances influence and constrain the conduct of the 
faculty member. Teaching simply is not the unregulated, unreviewable, 
potentially autocratic, profession that it once was. 


B. Research 


In the second major area of faculty activity—research—we also find 
a world that previously existed almost without outside rules and regu- 
lations, and that is today criss-crossed with regulations and constraints 
of many kinds. Regulation is often based on terms and conditions that 
accompany governmental research contracts or that accompany schol- 
arship funding. Major legal and political battles have been waged in 
the last decade over the Federal Government’s contract accountability 
requirements,'* and over what conditions should properly be attached 
to scholarship aid.'* But just as frequently regulation is attributable not 
to government funding but simply to the status of colleges and univers- 
ities as corporate citizens of a complex society."® In the latter way, 
regulation is made applicable to educational institutions as employers,’ 





Personnel Board, 166 Cal. App. 3d 1151, 213 Cal. Rptr. 53, __P.2d (Cal. Ct. App. 
1985). 

‘8 See commentary collected in Rapp, supra note 1 at § 12.03 n.9. 

* See Giamatti, The Unnecessary Burden of Federal Regulations; Chron. of Higher 
Educ., November 10, 1980, at 56. See also State ex rel. Zimmerman v. Dist. Ct. 4th Jud. 
Dist. in re Missoula County, 168 Mont. 289, 541 P.2d 1215 (1975). 

's A recent example is the much disputed ‘‘Solomon Amendment,” linking eligibil- 
ity for federal student aid to compliance with selective service laws. 34 C.F.R. § 668.24 
(1984). 

'® See commentary and cases collected in EowarDs AND Norpw, supra note 1 at Pt. IV. 

7 See, e.g., Equal Pay Act of 1963, 29 U.S.C. § 206(d)(1) (1982). 
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as ‘‘public accommodations,’’* as owners of real property,’® and under 
state ‘‘police’’ or ‘‘consumer protection’’ laws aimed specifically at the 
regulation of higher education.”° 

Regulations under these headings have addressed issues that in- 
clude non-discrimination,”' safety in the work place,?? employee protec- 
tion of many kinds (such as retirement benefits),2* environmental 
protection,”* protection of the rights of animals,”> privacy and other 
rights of human subjects,”° and national security concerns.?” One would 
hesitate ever to quarrel with any of these objectives but the cumulative 
regulatory intrusiveness can become, and has been on occasions in 
recent decades, a major problem for higher education.”® Some of the 
regulation referred to is burdensome without real purpose because of 
“‘overkill,’’?®? or because regulation persists beyond the time of its 
legitimate purpose,~® or because it takes on an independent life and 
momentum of its own, straying far from original objectives,’ or because 





™ See, e.g., New Jersey Law Against Discrimination, N.J. Stat. ANN. § 10:1-5 to 1- 
12 (West 1976). 

™ See, e.g., New Jersey Hotel and Multiple Dwellings Law, N.J. Stat. ANN. § 55:13A- 
1 to 13A-28 (West Supp. 1984-85). 

2° See, e.g., New Jersey Institution of Higher Education Educational Loan Act, N.]. 
Stat. ANN. § 18A:68-11.1 to 11.7 (West Supp. 1984-85). 

21 See, e.g., section 504, Rehabilitation Act of 1973, 29 U.S.C. § 794 (1982) (handi- 
capped persons). 

22 Occupational Safety and Health Act of 1970, 29 U.S.C. § 651-78 (1982). 

2s Employee Retirement Income Security Act of 1974, 29 U.S.C. § 1001-1145 (1982). 

4 Resource Conservation and Recovery Act of 1976, 42 U.S.C. § 6901-6907 (1983). 
See also 40 C.F.R. § 240-71 (1984). 

2s Laboratory Animal Welfare Act, 7 U.S.C. § 2131-156 (1982). See also 9 C.F.R. 
§ 1-4 (1985). 

#6 The Privacy Act of 1974. 5 U.S.C. § 552(a) (1982). 

27 See National Security Decision Directive 84 (March 11, 1983). 

* In mid-summer 1975, several dozen universities received notices from the Depart- 
ment of Labor that they would be required immediately to agree to an Affirmative Action 
plan negotiated with the University of California at Berkeley, considered to be an 
extraordinarily detailed and burdensome approach to compliance with Exec. Order No. 
11246, 30 Fed. Reg. 12,319 (Sept. 28, 1965), or else immediately be held ineligible for 
federal contracts. The results were protracted negotiations that led eventually to issuance 
of a ‘“‘Higher Education Format,’’ 40 Fed. Reg. 37,064 (August 25, 1975), that alleviated 
the difficulties. 

* The ‘Buckley Amendment,”’ supra note 7, is viewed by some observers in this way. 

“” In 1978, the municipality of Princeton, N.J., adopted local ordinances regulating 
research on recombinant DNA. This local ordinance was highly duplicative of regulatory 
oversight by the federal government and the State of New Jersey. Although the fears that 
prompted the local ordinance have almost entirely subsided, the regulatory scheme, 
including a local oversight committee, remain in place—easier to comply with than to try 
to remove. 

* Some believe that statistical and procedural aspects of the Affirmative Action 
Executive Order program have developed in this way. See Making Affirmative Action 
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the regulation has been misconceived in the first instance. ** 

This maze of regulation has direct impact on the lives of faculty 
members. Hiring colleagues and research assistants, designing research 
proposals, administering research funds, and managing laboratories, are 
all substantially more complex matters than they were twenty-five years 
ago. Scholarly achievement can today depend almost as much on 
having, or having available, administrative and bureaucratic skills as 
upon possessing the requisite scholarly expertise and talents. 

Also in the general category of research-related new legal concerns 
is ‘‘academic fraud.’’** The legal concept is an old one, and it is hard 
to believe that cheating by research scholars is a new phenomenon. But 
there has been in the last decade or so a new willingness to recognize 
the problem—or new pressure to see it addressed in legal terms. A 
charge of falsified or misappropriated data is an extraordinarily incen- 
diary allegation in a college or university. In today’s climate all of those 
involved from the first moment a suspicion is uttered tread on danger- 
ous ground. Missteps can be extremely costly for the individuals in- 
volved and for the institutions.** The legal framework for this set of 
issues—if not the problem itself—was virtually unknown twenty-five 
years ago. 

Another related concept undergoing rapid development is ‘‘intellec- 
tual property.’’** Copyright is of course a traditional means of protecting 


a scholar’s intellectual product. Patent policies, designed in part to 
allocate ownership interests between individual faculty and their insti- 
tutions, began to be developed twenty-five years ago. But only recently 
has the ownership of intellectual interests become a divisive and intract- 
able academic problem.** The increasing complexity of current techno- 
logical research, and the enormous potential monetary gain from some 
work being done on campuses, have overstrained existing systems for 





Work in Higher Education (A Report of the Carnegie Council on Policy Studies in Higher 
Education) (Jossey-Bass 1975). 

*2 Recent efforts to regulate and restrict agricultural research in California have been 
pointed to as potentially dangerous infringements of freedom of academic research. See 
California Agrarian Action Project v. Regents of the University of California. (Alameda 
County. Superior Court No. 51-6427-5), and other examples cited in O’Neil, Academic 
Freedom and the Constitution, 11 J. Cott. & U.L. 275, 291-292 (1984). 

** See Olswang and Lee, Scientific Misconduct: Institutional Procedures and Due 
Process Considerations, 11 J. Cou. & U.L. 51 (1984). For an appeal that the problem of 
‘academic fraud’ be addressed from the perspective of aca. mic values, see PELIKAN, 
SCHOLARSHIP AND ITs SURVIVAL, 55-61 (1983). 

4 See, e.g., Crook v. Baker, 584 F. Supp. 1531 (E.D. Mic. 1984) (The court held 
that the university had rescinded a degree without due process). ‘1 is decision is currently 
being appealed. 

38 See RAPP supra note 1 at § 14-3. 

** See Speck v. North Carolina Dairy Foundation, Inc., 64 } 7. App. 419, 307 
S.E.2d 785 (1983). In Speck, a faculty member claimed, among othe. charges, violation 
by the univerisity and its agents of a constructive trust for his benefit. 
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allocating rights and rewards from intellectual effort. If there are great 
potential profits at hand will faculty hiring, research agendas, training 
of graduate students, be affected? Legal concepts such as ‘‘cunflict of 
interest,’’ ‘‘work for hire,’’ and ‘‘level of effort’’ are attempts to wrestle 
with these issues. 

Who can have access to data from ongoing research is yet another 
question that has involved research scholars in the courts.*’ Litigants 
outside the university claim a need for and a right to obtain research 
data. The funding source asserts proprietary rights. The research scholar 
claims academic freedom. The result of these conflicting claims is today 
far from settled. So academic research, even more than teaching, has 
provided new employment opportunities for the legal profession. 


C. Faculty/Institutional Relationships 


The third category in this review of faculty-related law is the 
relationship between faculty and their institutions. It is not much of an 
exaggeration to say that faculty have learned in the past twenty-five 
years that they are employees of their institutions. I have always 
admired the graffiti artist at the Princeton University faculty club who, 
to the washroom sign, ‘“‘Employees must wash their hands before 
returning to work,’ added the words: ‘‘This includes faculty.’’ Faculty 
have not traditionally thought of themselves as employees. ‘‘Employee’’ 
is an over-simplified word for this complex relationship.** The Yeshiva*® 
case reminds us that even if they are employees, faculty at many 
institutions are ‘‘managers.’’ The truth is that the relationship, like the 
student/institutional one, is in many ways sui generis. 

Overall, the most important development regarding the relationship 
between faculty and their institutions is that the relationship is now far 
less one of ‘‘understanding’’ and ‘‘custom,’’ and far more one of 
articulated rules. All those involved have become aware that faculty 
handbooks, rules and procedures, appointment letters, and the like, 
generally are contractual, binding documents.*° Some of the fundamen- 





” See, e.g., United States v. Doe, 460 F.2d 328 (1st Cir. 1972); Dow Chemical Co. 
v. Allen, 672 F.2d 1262 (7th Cir. 1982); Wright v. Jeep Corp., 547 F. Supp. 871 (E.D. 
Mich. 1982); Buchanan v. American Motors Co., 697 F.2d 151 (6th Cir. 1983); In re Grand 
Jury Subpoena, Dtd. Jan. 4, 1984, 750 F.2d 223 (2d Cir. 1984); see also Regents v. 
Proctor and Gamble, Co., No. 83-0487-C(c), slip op. (E.D. Mo. May 4, 1984) described in 
15 THe CoLtece Law Dicest, No. 12 at 300 (1985); O’Neil, Scientific Research and the 
First Amendment, 16 U.C.D.L. REv. 837 (1983). 

“ See, e.g., Gertler v. Goodgold, 107 A.D.2d 481, 487 N.Y.S.2d 565 (1985), April 
23, 1985 (an example of a court’s effort to construe the ‘‘terms’’ of the contract of tenure). 
See also Clingan v. Employers Cas. Co., 576 S.W.2d 896 (Tex. Civ. App. 1979) (scope of 
employment of a graduate teaching assistant is explored in the context of a Workmen’s 
Compensation claim). 

“ N.L.R.B. v. Yeshiva University, 444 U.S. 672 (1980). 


* See Rapp supra note 1 at ch. 6. Chapter 6 reviews various aspects of the employ- 
ment relationship. 
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tal aspects of the relationship have begun to be spelled out in the past 
twenty-five years. Roth*! and Sindermann® began to chart the rights, 
and limits of the rights, of non-tenured faculty, emphasizing the right 
to due process where a substantive interest in liberty or property is 
significantly adversely affected.** Most importantly, substantive faculty 
rights of free. speech and non-discrimination have been firmly written 
into law. 

At the same time the concomitant rights of educational institutions 
in their relations with faculty have received explicit legal sanctions.** 
Building on formulations first developed by the American Association 
of University Professors (AAUP), colleges and universities have moved 
to make explicit the requirements of faculty appointments. Professional 
competence, the fulfillment of academic obligations, and adherence to 
duly-enacted institutional rules of conduct are widely considered to be 
appropriate minimum institutional requirements. In addition, many 
institutions, again with AAUP sanction, have explicitly asserted a right 
to terminate faculty for reasons of financial exigency.“ All of these 
formulations have in recent years been the subjects of judicial proceed- 
ings between faculty and their institutions. 

At this point we should acknowledge the startling fact that ‘‘aca- 
demic freedom’’ as a legal principle is almost entirely a product of the 
period here under consideration.** ‘‘Academic freedom’’ sounds like a 
principle firmly rooted in the Constitution—perhaps even in Magna 
Carta. But Sweezy vs. New Hampshire’ was decided in 1957, and was 
the first, and remains probably the most important, judicial articulation 
of this fundamental tenet of academic law.** During the past twenty- 





*' Board of Regents v. Roth, 408 U.S. 564 (1972). 

* Perry v. Sinderman, 408 U.S. 593 (1972). 

+ See, e.g., Chung v. Park, 514 F.2d 382 (3d Cir. 1975), cert. denied, 423 U.S. 948 
(1975). 

“ See, e.g., Stastny v. Board of Trustees, 32 Wash. App. 239, 647 P.2d 496 (1982), 
cert. denied, 460 U.S. 1071 (1983) (university’s decision to fire a tenured professor for 
“insurbordination’’ based on being absent from campus without leave sustained); Garrett 
v. Mathews, 474 F. Supp. 594 (N.D. Ala. 1979) aff’d, 625 F.2d 658 (Sth Cir. 1980), reh’g 
denied, 629 F.2d 1349 (5th Cir. 1980) (court approved revocation of tenure, but not 
termination of employment, for insurbordination). See also Adams v. Lake City Commu- 
nity College, 404 So.2d 148 (Fla. Dist. Ct. App. 1981); Corstvet v. Boger, 757 F.2d 223 
(10th Cir. 1985); Sanford v. Howard University, 415 F. Supp. 23 (D.C.D.C. 1976), aff'd 
549 F.2d 830 (D.C. 1977). But see Board of Regents v. Martine, 607 S.W.2d 638 (Tex. 
Civ. App. 1980) (court overturned a dismissal made on grounds of ‘‘moral turpitude’’). 

«5 See Johnson, The Problems of Contraction: Legal Considerations in University 
Retrenchment, 10 J.L. & Epuc. 269 (July, 1981). 

46 Q’Neil, Academic Freedom and the Constitution, 11 J. Cott. & U.L. 275 (1984) 
provides an excellent review of the development and current status of the law of 
‘‘academic freedom.”’ 

47 Sweezy v. New Hampshire, 354 U.S. 234 (1957). 

** Academic freedom has most frequently been invoked by faculty to protect them- 
selves against asserted infringements on the part of their ‘‘own’’ institutions against them. 
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five years, there have been more than ninety reported cases involving 
claims of ‘‘academic freedom’’—in most instances claims not supported 
by the courts.“ It is clear from this surprisingly large number that the 
boundaries are still being worked out. 

There is no need here to dwell on the enormous impact that 
nondiscrimination law has had on faculty personnel policies of colleges 
anc universities.*° Simply stated, an institution wishing not to hire, to 
dismiss, or not to renew a member of the faculty—particularly, but not 
only, if he/she is older, handicapped, a women or a minority person— 
must proceed with a substantive cautiousness and procedural careful- 
ness that was simply not required twenty-five years ago.*' The balance 
in this area between regulation and academic freedom (or its institu- 
tional analogue, institutional autonomy) is still being determined. No- 
where is this seen better than in the sensitive question of nondisclosure 
of tenure votes—an area in which compromise respecting both of the 
conflicting interests seems to be emerging. 

With regard to faculty collective bargaining, the period being con- 
sidered has seen a major legal flip-flop: from ‘‘no right to organize,’’ to 
a period of intense faculty organization, to the road-block created by 
the Yeshiva decision.** The results of this ‘‘about-face’’ on campuses, 
and throughout the country, are not yet clear.** But the overall legal 





But state action of any kind can be the basis for an assertion of academic freedom, and 
an important recent case permitted a professor to sue a police department to prohibit 
policemen from posing as students to submit reports of class discussions. White v. Davis, 
13 Cal. 3d 757, 120 Cal. Rptr. 94, 533 P.2d 222 (1975). In addition, although a federal 
constitutional basis for academic freedom can be found only where state action is 
involved, increasingly the same principles may be imported by contract or custom into 
private relationships. 

** A computer-generated listing of approximately 90 reported cases involving claims 
of academic freedom in the past 25 years can be obtained from the National Association 
of College and University Attorneys, One Dupont Circle, Washington, D.C. 20036. 

se See commentary and cases collected in Edwards and Nordin, supra, ch. 14-20. 
For an example of the way that implementation of an affirmative action plan can 
necessarily affect the hiring patterns of an institution (opening multiple possibilities for 
litigation), see Palmer v. District Board of Trustees, 748 F.2d 595 (11th Cir. 1984) reh’g 
denied, 752 F.2d 649 (11th Cir. 1985). In Jepsen v. Florida Board of Regents, 754 F.2d 
924 (11th Cir. 1985) the court determined the year in which the plaintiff would have been 
granted tenure ‘‘but for’’ discrimination and awarded compensation on this basis. 

** As an example of many similar cases where the courts have been called upon to 
review institutional decisions regarding faculty personnel decisions, see Mosby v. Webster 
College, 563 F.2d 901 (8th Cir. 1977). 

52 Compare In re Dinnan, 661 F.2d 426 (5th Cir. 1981) cert. denied, 457 U.S. 1106 
(1982); Gray v. Board of Higher Educ., 692 F.2d 901 (2d Cir. 1982), with EEOC v. 
University of Notre Dame, 715 F.2d 331 (7th Cir. 1983) (courts place differing weights on 
protection of academic freedom). See also Equal Employment Opportunity Comm’n v. Franklin 
& Marshall Coll., 54 U.S.L.W. 2239 (Nov. 5, 1985). 

%* Yeshiva, 444 U.S. 672. See, e.g., 29 L.R.R.M. 1098 (1951); Cornell Univ. 74 
L.R.R.M. 1269 (1970). For broad treatment of faculty collective bargaining issues, see 
EDWARDS AND NorDIN, supra, ch. 8, and Rapp, supra note 1 at ch. 7. 

% Sheppard and Moran, The Future of Faculty Collective Bargaining at Private 








1985] UNIVERSITY FACULTIES 373 


results are clearer—again, sharply increased awareness on the part of 
faculty that their relationships to their institutions are largely contrac- 
tual, and that ‘‘terms and conditions’’ of employment are being negoti- 
ated and implemented, whether collectively or not, and whether 
explicitly recognized or not. 

So, as with teaching and research, faculty-institutional relationships 
have become more explicit and formal, there are more rules, and above 
all the relationship is now widely recognized to have a legal character. 


III. ASSESSING THE IMPACT 


There has been substantial change in the last twenty-five years in 
the amount of law affecting higher education, and it is clear what that 
has meant to university lawyers: jobs for most that did not previously 
exist. But what has it meant to faculty members? As seems inevitable, 
and as we shall see, there have been effects on the faculty—both positive 
and negative. 

As a preface, a more basic point needs to be made. I know of no 
scientific sample or study of the subject, but based on conversations 
with faculty, and on my own observations and strong ‘‘hunch,’’ I have 
concluded that the legal changes referred to above have not had much 
overall effect on the everyday professional lives of faculty. Faculty are 
aware of—and will complain about—both increased regulation and the 
threat of litigation. But pressed to say whether their own teaching and 
research have been significantly affected, faculty members answer al- 
most invariably ‘‘no.’’ That seems to be a correct answer. How can this 
be so? So much new law. So little direct effect. 

The explanation is almost certainly that a major purpose (at least 
partly self-conscious) of academic administrators over the past twenty- 
five years has been to protect faculty from the pressures, and especially 
from the bureaucratic pressures, of the increased regulation and litiga- 
tion that are here being referred to. This effort by academic administra- 
tors has been, on the whole, successful. Enormously voluminous 
affirmative action reports are prepared for state and federal officials, 
and untold hours are spent with the same officials in discussions and 
negotiations during onsite program reviews or in the course of com- 
plaint investigations. But with rare exceptions, all this takes place with 
little or no faculty involvement. Similarly, specialists in laboratory 
safety are hired and trained and it is they who monitor ever-changing 
regulations, negotiate with regulatory officials over disputed interpre- 
tations of the regulations, defend the faculty and institution against 


charges of violations, and comply with burdensome record-keeping 
rules. 





Universities, 9 J. Cot. & U.L. 41 (1982). For an example of continuing litigation of 
collective bargaining rights see Trustees of Boston v. Boston Chapter, AAUP, 746 F.2d 
924 (ist Cir. 1984). 
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The legal factors referred to throughout this article have increased 
very substantially the demands on academic institutions. But it is 
academic administrators who chiefly feel those pressures and meet those 
demands—not faculty. From student record-keeping (where registrars 
today must be skilled specialists), to contract and grant administration 
(where expertise ranging from indirect cost calculation to hazardous 
waste management is required), to faculty personnel administration 
(where familiarity with laws governing workers compensation, retire- 
ment benefits, equal opportunity, and numerous other areas is neces- 
sary), academic administration has exploded in scope and complexity. 

The insulation of faculty has not been total, however. Although 
faculty have been buffered from the most direct and intrusive effects 
of increased legal pressures, these pressures have altered the climate of 
the academic environment, and have changed it in ways that do 
indirectly affect the faculty—both positively and negatively. 

First, the positive. It is paradoxical, but seems true, that with 
increasing outside threats to the self-determination of academic institu- 
tions, stronger legal defenses of the right to self-determination by 
academics are being developed. President Robert O’Neil, now of the 
University of Virginia, has listed five areas where legal principles of 
deference to the academy are being developed in case law:* 


- Academic Research—Here he refers to cases quashing subpoenas for 
research data (where something like a journalist’s qualified privilege 
has been accepted by some courts.*) 


Personnel Decisions—Here he refers to the qualified privilege that seems 
to be emerging for the confidentiality of tenure decisions.” 


Student Admissions—The Bakke case, despite its confusing opinions 
and result, reflects a strong judicial instinct for deference to academic 
judgments. 


Student Evaluations—The Horowitz case is perhaps the clearest ex- 
ample of judicial deference to faculty decision-making. 


Use of Academic Facilities—Here President O’Neil notes that a case 
upholding the principle of deference to claims of institutional autonomy 
has not yet been decided.” 





38 Q’NEIL, supra note 46. 
See supra note 37. 
See supra note 52. 
Regents of University of California v. Bakke, 438 U.S. 265 (1978). 
Board of Curators of University of Missouri v. Horowitz, 435 U.S. 78 (1978). See 
also Regents of the University of Michigan v. Ewing, 54 U.S.L.W. 4055 (Dec. 10, 1985). 
«» Compare Widmar v. Vincent, 458 U.S. 263 (1981) with State v. Schmid, 84 N.J. 
535, 423 A.2d 615 (1980), appeal dismissed sub nom. Princeton Univ. v. Schmid, 455 U.S. 
100 (1982). 
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The central point in all these areas is that, step by step, legal 
principles of deference to academic judgments are being developed. 
Some might respond that it was better in the old days when such legal 
principles were not spelled out because they were ‘‘understood,’’ but 
lawyers especially know that principles based only on ‘‘understand- 
ings’’ tend no longer to be ‘‘understood’’ in times of stress. Over the 
long run, it is clearly a benefit for higher education, and in particular 
for academic faculties that, case by case, the building blocks are being 
assembled of strong legal defenses for academic independence (both for 
faculty under the rubric of ‘‘academic freedom,’’ and for academic 
institutions as ‘‘institutional autonomy’’).* 

Increased ‘‘fairness’’ is a second benefit for faculty from the legal 
developments we have been reviewing. Mandated grievance procedures 
come first to mind. Faculty committees increasingly have learned to 
deal with dismissal, reassignment, salary disputes, and other faculty 
grievances in ways that reflect legal concepts of due process and 
fairness, utilizing more formal procedures than were traditional in 
academic life. This is a healthy, if somewhat unfamiliar, process. But 
in addition to new grievance procedures, increased fairness includes 
more generally the replacement of hierarchial, authoritarian structures 
by more participatory ones throughout academic life—in departmental 
governance, in professional associations, in refereeing publication or 
research proposals. All this has occurred partly in response to actions 
and threats of actions by courts. Academic institutions have been 
motivated to develop fairer internal procedures in part to encourage 
internal resolution of faculty disputes, and also in part so that if 
necessary they may be able to withstand court scrutiny. Increased 
fairness surely fits a faculty’s own self-image, and is, on balance, a 
‘‘plus’’ in the lives of faculty. 

‘‘Merit’’ is another cardinal virtue of the academy. Some may say 
that merit and fairness must be traded off against one another, that one 
is necessarily achieved at the expense of the other. Has increased 
fairness been consistent with commitment to merit in faculty selection 
and advancement? A case has been made both ways. It is pointed out 
that fairness, by giving each person an equal chance, should improve 
overall quality, thus rewarding merit. And yet, it is also claimed, zeal 
for fairness can undermine selectivity and choice, upon which identi- 
fying and rewarding merit depend. It is likely that isolated instances 
may be found supporting either side of this question. But it seems clear 
that by the slow nature of the process of the growth of faculties no 
major or sudden effects are possible. On balance, one might venture the 





* Finkin, On ‘‘Institutional’’ Academic Freedom, 61 Tex. L. REv. 817 (1983). 
*2 See LESTER, REASONING ABOUT DISCRIMINATION, (1980). 
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hypothesis that short-term occasional negative effects will be easily 
outweighed by long-term positive effects. 

A somewhat related question is whether there has been an increase 
in academic integrity as a consequence of the increased presence of 
legal processes and principles in academic life. Historical detective 
work that occasionally uncovers examples of ancient scientific fraud 
confirms that dishonesty is not a new academic phenomenon. The 
chastening effects of clearer standards, stronger enforcement mecha- 
nisms, and dramatic public consequences for recently exposed fraud all 
may in fact be increasing the level of integrity in academic life.“ But 
such a conclusion is hard to draw with confidence because the ‘‘popu- 
lations’ of academics being compared, namely a previous generation 
and the present one, are likely to differ in so many ways that attempts 
to identify a single factor, such as legal influences, as a decisive element 
in regard to changes in so profound and subtle a question as ‘‘integrity,’’ 
seem fruitless. So, again, we reach a verdict of ‘‘possible,’’ but no more 
than that. 

Yet another area, however, where there is on balance a clearly 
positive finding is in regard to ‘‘health and safety.’’ Anyone who knows 
about or has heard tales of routine practices in chemistry and biology 
laboratories a generation ago, can confirm this improvement—pipetting 
carcinogens by mouth from beaker to beaker, casual handling of infected 
animals, and similar practices, are now illegal. Exasperation sometimes 
felt by college and university faculty and administrators facing overly 
rigid asbestos standards, or OSHA regulations poorly adapted to a 
university setting, must be tempered by recognition of the substantial 
increases in personal health and safety that have been brought about. It 
is possible to have too much of a good thing, ancl there are significant 
institutional costs associated with these regulations. But on balance it 
seems clear that regulatory improvement of health, safety, and individ- 
ual welfare has benefited those in educational institutions as it has 
benefited society in general. 

Now we consider negative effects on the lives of faculty brought 
about by increased law in the academic environment. Such effects are 
chiefly indirect, but they are nonetheless potentially serious. 

Perhaps the most serious identifiable effect is evidence of a dimin- 
ished sense of control felt by faculty over their professional lives, and 
over their institutions. This is a complex phenomenon, probably related 
to increased specialization of knowledge, certainly related to the politi- 
cal upheavals of fifteen years ago. A perceived reduction of faculty 
influence in the governance and leadership of their institutions is only 
very partially related to legal developments. Yet even in the most 





*s See PELIKAN, supra note 33. 
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sensitive academic areas such as choosing faculty colleagues, admitting 
students, designing research proposals, faculty sense themselves less in 
control of their own destinies, and law is part of the reason.“ The 
effects of this diminished sense of autonomy are potentially serious for 
faculty morale. In the long run the educational integrity of educational 
institutions depends on faculty involvement. Preventing further erosion 
of faculty participation in the running of academic institutions should 
be a major goal and challenge for academic administrators. Law is a 
part of the reason for the erosion of faculty influence in recent decades, 
and academic lawyers should play a role in checking—and attempting 
to reverse—this erosion. 

A second negative way that ‘‘more law’’ has influenced the aca- 
demic environment is the law’s tendency to elevate process over sub- 
stance. Anecdotal ‘‘worst case’’ examples are well known: suggestions 
that faculty promotions be based on counting publication pages; affirm- 
tive action plans that are all process and no affirmative action; grievance 
procedures so complex they collapse of their own weight or are never 
utilized. These are misguided responses to legally-formulated issues. 
Substance can be buried in process, and some of that has happened in 
educational institutions in the past twenty-five years. This tendency is 
an unfortunate by-product of legal procedures, and needs to be guarded 
against, and resisted. No one can guard against the misuse of legal 
process better than can lawyers. That, too, should be a major objective 
of the academic legal profession. Process is important—but process 
always in the service of substance. 

The third way in which legal pressures on colleges and universities 
have at times adversely affected the climate for teaching and research 
is by promoting adversariness in these institutions. The American legal 
heritage is inherently adversary, but academic institutions and particu- 
larly faculties are traditionally ‘‘collegial.’’ There is a basic opposition 
of approaches between academic and legal ‘‘norms.’’® In such matters 
as the confidentiality of tenure recommendations, cr whether ‘‘reasons 
should be given’’ for denial of tenure, or whether legal ‘‘releases’’ 
should be sought from students or research colleagues, the presump- 
tions of the legal process often come into sharp conflict with the ethos 
of faculty life. 





“4 Changes in both the reality and the perceptions of the role of faculties in their 
institutions is self-evidently a much larger subject than can be dealt with here, and a 
subject that relates only in part to the topic of this article. Challenges to traditional faculty 
authority have come both from within their institutions [see O’Neil, Tenure Under Attack, 
in THE TENURE DEBATE, 178 (B. Smith ed. 1973)], and from outside academic institutions 
(e.g., efforts by the State Chancellors of Education of New York and New Jersey to play 
larger roles in the institutions of their respective states). 

*s Greenleaf, Academic Institutions in the Light and Shadow of the Law, 12 J. CoLL. 
& U.L. 1 (1985). 
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Institutions that have been through full-scale legal battles—a class 
action tenure dispute, with extensive discovery, and cross-examination 
by both parties of faculty in the same department, for example—can bear 
witness to the damaging effects for collegial relationships. Faculty 
subjected to such experience—even to serious threats of such an expe- 
rience, let us say from an aggrieved colleague or student—can develop 
a new wariness and defensiveness. Information can then become a 
weapon—a sword or a shield. Evaluations can begin to be written in a 
different way. And anything that affects the free flow of information in 
an educational institution touches its life blood. If hesitancy creeps into 
the process of evaluation and critical judgment, teaching and scholar- 
ship can be compromised. Shying away from ‘‘hard’’ judgments, or 
avoiding conclusions based on ‘‘unprovable’’ intuitions, are not healthy 
instincts in a college or university. 

Of course conflict may be unavoidable. Conflict may even be 
healthy in some situations. But conflict of this kind is a last resort in 
an educational environment. Yet conflict is natural to the legal process, 
and the threat of adversary procedures hovers inevitably around law- 
yers, and around legal formulations. 

In describing these positive and negative effects of an increasingly 
‘‘legalized’’ environment we should bear in mind not only the direct 
consequences of laws, regulations, and lawsuits, but also their ‘‘pen- 
umbral,’’ or consequential effects: the ‘‘chilling,’’ or opposite, what we 
might call ‘‘over-heating,’’ effects of litigation; the tendency to be 
unduly influenced by court decisions, to go far beyond the literal 
meaning of a case; and the bureaucratic, institutional consequences of 
regulation, which can depress initiative, can set improvised procedures 
into concrete, can transfer power and authority unwisely to those who 
only understand the red-tape. These collateral and consequential effects 
are often far more important than direct results. All of the effects that 
have been described—positive and negative—are at least as much ‘‘pen- 


umbral’’ or consequential effects as they are direct effects of regulation 
or litigation. 


IV. SUMMARY 


Legal factors have greatly increased in importance on this country’s 
campuses. Teaching, research, and the basic relationship between fac- 
ulty and their institutions all take place in a climate much more affected 
by law than was true twenty-five years ago. These new legal factors— 
products of regulation, litigation, and threats of them—have the poten- 
tial greatly to injure higher education by depriving the faculty of the 
environment it requires for effective teaching and research. Regulation 
and litigation cannot mandate learning or the discovery of new knowl- 
edge. Regulation and litigation are more often inhospitable to the 
climate of freedom and individuality that nourish the educational proc- 
ess. 
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But the worst possible effects from recent increases in law affecting 
higher education have not occurred. Instead legal factors—insofar as 
faculty are concerned—have had marginal impact on teaching and 
research. The influence that has occurred has been indirect, and has 
been both positive and negative. That the result has been of limited 
impact is, in part, a tribute to the ways that college and university 
lawyers and administrators have seen their roles. Protecting educational 
institutions, and particularly faculty, from the worst effects of regulation 
and litigation has been a major objective—one largely achieved. 

Colleges and universities, and their faculties, must know, and must 
comply with, the law. College and university lawyers have seen this as 
a prime responsibility. But at the same time, and equally importantly, 
college and university lawyers have preserved for their faculties a 
maximum zone of freedom and self-determination in academic matters. 
In doing so, they have served their profession, the institutions who are 
their clients, the well-being of faculty members, and the public interest. 








New Strings On The Ivory Tower: The 
Growth Of Accountability In 
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I. INTRODUCTION 


There is abundant pride on this occasion of NACUA’s Twenty-fifth 
Anniversary. The members of this Association can reflect with satisfac- 
tion upon the role they have played in shaping colleges and universities. 
These institutions are far different today than they were twenty-five years 
ago at the birth of this organization. We have helped guide them through 
the shoals of legislative encroachment; we have defended our institutions 
and our faculties in court when their academic freedoms were assaulted; 
and we have been part of the march towards a more just society. 

But while this is an occasion for celebration it is also an occasion 
for somber reflection. The past quarter century has been a tumultuous 
time for colleges and their lawyers who often have had to explain to 
trustees and presidents that education law is changing and that their old 
prerogatives are being eroded. Indeed, the level of client confusion often 
has been matched only by the level of lawyer frustration. 

My own reflection on developments in the law of higher education 
has led to the conclusion that forces outside the University, both by hap- 
penstance and by design, have so intruded upon and changed the struc- 
ture of our institutions that they have in effect become actual participants 
in the management of our colleges and universities. For example, the pro- 
fusion of judicial decisions in cases contesting decisions of academic 
authorities attests to the influence and frequent intrusion of the judiciary 
in the operations of educational institutions. The plethora of federal 
statutes and regulations to which colleges and universities must conform 
today underscores the extent to which our institutions either have sur- 
rendered their managerial freedom to a government bureaucracy, or had 
it wrested from them. Ten years ago, Kingman Brewster, then president 





* General Counsel, The Johns Hopkins University; B.A., 1955, Hunter College; LL.B., 
1958, Yale University; Past President 1980-81, NACUA. 

** Associate, Venable, Baetjer, & Howard, Baltimore Maryland; B.A. University of 
Maryland, J.D. Columbia University. 
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of Yale University, made the memorable comment that the leverage 
demanded by Congress in exchange for its financial support of university 
programs ‘‘might be called the ‘now that I have bought the button I have 
a right to design the coat’ approach.’’! That comment is as timely today 
as it was then. 

I have been asked to assess the impact of these external forces on col- 
leges and universities. It is my belief that the courts and Congress, both 
independently and collectively, have placed colleges and universities on 
an inexorable march toward academic accountability. I use the term 
‘academic accountability’’ to describe the circumstances under which 
academic institutions are required to answer to authorities other than their 
own governing boards and constitutencies. The acceleration of academic 
accountability in the preceding twenty-five years has brought us to a point 
where academic institutions are answerable to the courts and various 
governmental authorities to a degree unprecedented in this century. I 
believe this to be the most notable characteristic encompassing legal 
developments in education law in the past twenty-five years. It is the pur- 
pose of this paper to chart that trend and to examine its various 
consequences. 


Il. THE RELATIONSHIP OF INSTITUTIONAL INDEPENDENCE 
AND ‘‘ACADEMIC FREEDOM’’ 


Traditionally, academic institutions were relatively free of outside con- 
straints in managing their internal affairs. Decisions regarding who to hire 
and fire, who to promote, who to admit as students, which research to 
pursue and under what conditions, were matters left wholly to the discre- 
tion of trustees, administrators, and faculties. The management of an 
institution’s internal affairs was jealously guarded and, in large measure, 
insulated from legislative and even judicial intrusion by the halo of 
‘‘academic freedom.’’ There is no single, universally accepted definition 
of ‘‘academic freedom’’ but the following admirably captures the concept: 


Academic freedom is that aspect of intellectual liberty concerned with the 
peculiar institutional needs of the academic community. The claim that 
scholars are entitled to particular immunity from ideological coercion is 
premised on a conception of the university as a community of scholars 
engaged in the pursuit of knowledge, collectively and individually, both 
within the classroom and without, and on the pragmatic conviction that the 
invaluable service rendered by the university to society can be performed 
only in an atmosphere entirely free from administrative, political, or 
ecclesiastical constraints on thought and expression.” 





1 The Constitution is Dead! Long Live The Constitution, Address by Kingman 
Brewster, Jr., Annual Dinner of the Fellows of the American Bar Foundation, (February 
22, 1975). 


2 Note, Academic Freedom, 81 Harv. L. Rev. 1045, 1048 (1968). 
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Proponents of academic freedom have been passionate and elo- 
quent in its defense. Consider Chief Justice Warren’s comments in Sweezy 
v. New Hampshire: 


The essentiality of freedom in the community of American universities is 
almost self-evident. No one should underestimate the vital role in a democracy 
that is played by those who guide and train our youth. To impose any strait 
jacket upon the intellectual leaders in our colleges and universities would 
imperil the future of our Nation. . . .Scholarship cannot flourish in an 
atmosphere of suspicion and distrust. Teachers and students must always 
remain free to inquire, to study and to evaluate, to gain new maturity and 
understanding; otherwise our civilization will stagnate and die.* 


Academic freedom, however, is no longer sufficient to shield the deci- 
sions and processes of colleges and universities from public scrutiny. In 
the past twenty-five years, commentators and courts alike have scrutinized 
the premises and scope of academic freedom and have questioned the 
motives of those in higher education who reflexively brandish the term 
to ward off investigation and criticism of decisions made in an academic 
institution. A few have even questioned the logic and propriety of judicial 
deference to academic decisions of colleges and universities.* Moreover, 
a review of congressional action in the past twenty-five years demonstrates 
continual Congressional contempt for the argument that academic institu- 
tions are unique entities in our society which, in order to preserve academic 
freedom, must be insulated from the reach of legislation reflecting the 
public policy of the moment. It is not surprising that the possibility of 
being called upon to answer to the courts or administrative agencies for 
a decision or action is often a dominant consideration in the day to day 
operations of universities. What may not be readily apparent, however, 
is that an academic institution is more likely to be successful in preserv- 
ing its freedom to act on academic matters if discretion is exercised in 
accordance with internal mechanisms making it accountable to its own 
constitutency. 





3 Sweezy v. New Hampshire 354 U.S. 234, 250 (1957). The plurality opinion in 
Sweezy overturned the contempt conviction of a teacher who had refused to answer ques- 
tions about a classroom lecture. Justice Frankfurter was no less passionate in his defense 
of ‘‘academic freedom”’ in his concurrence in Wiemann v. Updegraff, 344 U.S. 183 (1952): 
To regard teachers—in our entire educational system, from: the primary grades 
to the university—as the priests of our democracy is therefore not to engage 
in hyperbole. It is the special task of teachers to foster those habits of open- 
mindedness and critical inquiry which alone make for responsible citizens, who 
in turn make possible an enlightened and effective public opinion. 

Id. at 196. 

4 H.T. EDWARDS, HIGHER EDUCATION AND THE UNHOLY CRUSADE AGAINST GOVERNMENTAL 
REGULATION (1980); Powell v. Syracuse Univ., 580 F.2d 1150 (2d Cir. 1978), cert. denied, 
439 U.S. 984 (1978). 
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Il. THE NATURE OF THE CRITICISM OF ACADEMIC FREEDOM 


At the root of the criticism challenging the sanctity of academic 
freedom is the widespread belief that the doctrine has evolved to almost 
limitless dimensions. Professor Finkin, in an exceptionally perceptive ar- 
ticle, suggests that universities have endeavored to equate academic 
freedom and its attendant focus upon the classroom with ‘‘institutional 
autonomy,’’ which effectively insulates virtually all decisions even remote- 
ly bearing upon the university’s ‘“‘educational mission.’’* 

Academic freedom, Finkin argues, is a viable doctrine, but only in- 
sofar as it pertains to the methods or content of instruction, research, in- 
quiry, and publication. Stated somewhat differently, academic freedom 
is a doctrine which pleads for the sanctity (that is, the complete and utter 
independence) of the classroom.’ In Finkin’s view, it is not, however, a 
license to insulate university decisions which only indirectly or tangen- 
tially affect this core function.* Thus, Finkin and other critics have argued 
that decisions pertaining to student selection procedures,* employment 
matters,° and access to university facilities‘: do not warrant automatic 
judicial deference. 





5 Finkin, On “‘Institutional’’ Academic Freedom, 61 Tex. L. REv. 817 (1983). 

® Id. at 829. To be sure, Finkin readily concedes that there is an overlap between 
the two concepts: ‘‘By definition, an infringement of the freedom to teach (directly or 
indirectly) also works an invasion of the university’s mission insofar as the maintenance 
of academic freedom is a part of its mission.”’ 

7 See, e.g., Keyishian v. Board of Regents of the Univ. of State of N.Y., 385 U.S. 
589 (1967) ‘‘The classroom is peculiarly the ‘marketplace of ideas.’’’ Id. at 603. 

® ‘A University should not be able to immunize any action taken simply by invok- 
ing the words ‘academic freedom,’ ’’ Note, Testing the Limits of Academic Freedom, 130 
U. Pa. L. Rev. 712, 729 (1982). See also T. EMERSON, THE SYSTEM OF FREEDOM OF EXPRES- 
SION (1970): 

[A]s a general proposition, the government may, with respect to state univer- 
sities, concern itself with education policy, but not with academic policy. This 
means that the government can prescribe the broad character of the curriculum 
for a particular institution, provide what general areas are to be emphasized 
or omitted, even prescribe the offering of certain courses. But it may not prescribe 
the more immediate details of course content, methods of presentation, tech- 
niques of research, and similar matters that involve questions of academic com- 

In the case of private educational institutions the government’s control 
over general education policy would be reduced to a minimum. It would not 
extend beyond controls such as were necessary to assure the general integrity 
of the enterprise as an educational institution, or to maintain standards essen- 
tial for the proferred training in a profession or occupation. 

Id. at 624-625. 

® FINKIN, supra note 5, at 850-51. 

10 See, Gregory, Secrecy in University and Cullege Tenure Deliberations: Placing 
Appropriate Limits on Academic Freedom, 16 U.C.D. L. Rev. 1023 (1983); see also, Tepker, 
Title VII, Equal Employment Opportunity, and Academic Autonomy: Toward a Principled 
Deference, 16 U.C.D. L. Rev. 1047 (1983). 

11 FINKIN, supra note 5, at 850-51. 
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It is not enough, however, to note that institutional autonomy is be- 
ing assailed solely because its adherents claim privilege to far more than 
that which academic freedom traditionally connotes. The resistance to 
claims of institutional autonomy can in large part also be explained by 
a number of other factors, including the absence of even internal 
accountability in many aspects of university decision making, the 
emergence of federal and state values that are facially at odds with broad 
notions of academic freedom, the corporate manner in which large univer- 
sities conduct themselves, and the public perception that universities may 
not deserve such a lofty perch. 


IV. EVOLUTION OF CHALLENGES TO INSTITUTIONAL AUTONOMY 
A. The Impact of the Courts 


In order to better understand contemporary resistance to the notion 
of institutional autonomy, it is necessary to appreciate current concepts 
of academic freedom and the predicates for the assault upon this princi- 
ple. The contemporary connotations of academic freedom can be traced 
to the state loyalty oath requirement cases of the 1950s and 1960s. Various 
states had included as a licensing requirement a disavowal by teachers 
of any affiliation with various groups and organizations, most notably, 
Communist.12 The various decisions striking down these oath requirements 
shared a common theme—namely that the uninhibited flow and exchange 
of ideas in the classroom was critically dependent upon teachers being 
free from ideological and political coercion.‘ 

Court decisions of that era resound with impassioned and uncom- 
promising rhetoric. Few, save perhaps ardent adherents of the late Senator 
Joseph McCarthy, questioned the wisdom of these decisions. The 
intimidating and stifling effect that such oath requirements would have 
upon teachers and, perhaps even more worrisome, upon students, was 
apparent. At stake was the very essence of education—namely, the teacher- 
student relationship. 

The great assault on the traditional prerogatives of academic institu- 
tions began with the courts’ willingness to entertain suits by students alleg- 
ing violations of their constitutional rights by universities exercising 
inherent disciplinary powers. Dixon v. Alabama State Board of 





12 See Keyishian, 385 U.S. 589 (1967). At issue was a New York statute which 
required teachers at state universities to take an oath that they had never belonged to 
the Communist Party; see also Shelton v. Tucker, 364 U.S. 479 (1960), which involved 
a statutory requirement that teachers document their membership in organizations for the 
previous five year period. 

13 Consider the United States Supreme Court’s language in Keyishian, ‘‘The Nation’s 
future depends upon leaders trained through wide exposure to that robust exchange of 
ideas which discovers truth ‘out of a multitude of tongues’ [rather] than any kind of 
authorative selection.’’ 385 U.S. at 607. 
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Education" is the landmark case cited most frequently for the broad pro- 
position that the disciplinary decisions of public universities must be 
cloaked with fundamental procedural safeguards. In Dixon, nine Black 
students at Alabama State College were expelled for misconduct without 
receiving either notice of the charges against them or opportunity for a 
hearing. In defining the type of process ‘‘due’’ for purposes of the four- 
teenth amendment, the court suggested the following: 


For the guidance of the parties in the event of further proceedings, we 
state our views on the nature of the notice and hearing required by due process 
prior to expulsion from a state college or university. They should, we think, 
comply with the following standards. The notice should contain a statement 
of the specific charges and grounds which, if proven, would justify expul- 
sion under the regulations of the Board of Education. The nature of the hear- 
ing should vary depending upon the circumstances of the particular case. 

This is not to imply that a full-dress judicial hearing, with the right 
to cross-examine witnesses, is required. . . .Nevertheless, the rudiments of 
an adversary proceeding may be preserved without encroaching upon the 
interests of the college. . . .If these rudimentary elements of fair play are 
followed in a case of misconduct of this particular type, we feel that the 
requirements of due process of law will have been fulfilled.*s 


Plaintiffs who could not challenge disciplinary actions of private 
universities on constitutional grounds due to the absence of a requisite 
‘‘state’’ deprivation of liberty or property commenced suits sounding in 


contract. These claims were not based upon a breach of an express contract, 
but rather upon alleged breach of an implied or quasi contract. There 
emerged a judicial willingness to engage in the legal fiction of ‘‘locating”’ 
implied contracts in the private university setting which was premised 
on a number of policy considerations. Among these were society’s interest 
in educating its youth, the inherent power imbalance that pervades the 
student-university relationship, and the increasing business-like manner 
in which universities conduct themselves.* The nature and terms of the 
implied contract lack precise definition. The essence of the enrollment 
agreement, however, has been nicely summarized: 


As the contract to educate has evolved, it was first the obligation of 
students (and their parents) to pay tuition, to maintain satisfactory grades 
or other evidence of satisfactory academic performances, and maintain a stan- 
dard of conduct acceptable to the community. The college in turn was 
obligated to act in good faith with the student while imparting the knowledge 


necessary to obtain a degree, and to award such if all conditions were satisfac- 
torily met.17 





14 Dixon v. Alabama State Board of Education, 294 F.2d 150 (5th Cir. 1960), cert. 
denied, 368 U.S. 930 (1961). 

15 Dixon, 294 F.2d at 158-159. 

16 Nordin, The Contract to Educate: Toward a More Workable Theory of the Student 
University Relationship, 8 J. Cott. & U.L. 141 (1982). 

17 Id. at 156. 














1985] GROWTH OF ACCOUNTABILITY 387 


Not surprisingly, the wave of lawsuits brought by disgruntled 
students was followed by a torrent of lawsuits brought by similarly 
disgruntled, albeit for different reasons, faculty. Typically, these faculty 
members complained that university decisions refusing to rehire or deny- 
ing tenure, constituted abridgments of their constitutional rights. The 
Supreme Court, in the landmark cases of Board of Regents v. Roth** and 
Perry v. Sindermann,’® adopted the position that where a faculty member 
in a public institution can establish a ‘‘property interest’’?° in his con- 
tinued employment, the Fourteenth Amendment surrounds that interest 
with certain fundamental procedural safeguards—basically, notice and an 
opportunity to be heard. The pivotal inquiry then is whether a property 
interest, that is, an ‘‘entitlement,’’ exists.?+ 

More recently, university administrators have found themselves caught 
in the midst of a third wave of lawsuits threatening what had been tradi- 
tional university prerogatives. Race, ethnic origin, sex, age, and handicap 
discrimination suits brought by faculty under civil rights statutes ques- 
tion appointment, promotion, and tenure decisions. In many ways these 
suits, too, can be viewed as challenges to institutional autonomy and 
academic freedom because the academic institution, as an employer, may 
be held accountable for its personnel decisions. Here, and in the Equal 
Pay Act of 19632? as well, Congress chose not to exempt educational 
institutions from the necessity of conforming to standards of conduct being 
imposed upon other employers in the nation. 

The courts also affected the life and processes of colleges and univer- 
sities through their resolution of discovery disputes in the course of litiga- 
tion. Modern federal and state discovery rules favoring broad pre-trial 
discovery rights conflict directly with traditional methods of conducting 
promotion and tenure reviews. These rules are premised on the belief that 





18 Board of Regents v. Roth, 408 U.S. 564 (1972). 

19 Perry v. Sindermann, 408 U.S. 593 (1972). 

20 Roth cautions that a property interest 

is more than simply an ‘“‘abstract need’’ or a ‘‘unilateral expectation’’. Instead, 
property interests are created and their dimensions are defined by existing rules 
or understandings that stem from an independent source such as state law rules— 
or understandings that secure certain benefits and that support claims of entitle- 
ment to those benefits. 

Roth, 408 U.S. at 577. 

21 No such entitlement was found in Roth. There, the Supreme Court held that a 
teacher who was terminated after one year had no property interest in his continued employ- 
ment where his unilateral expectation had no basis in statute, contract, or mutually explicit 
understanding with the university. By contrast, in the companion case of Sinderman, 
the Court found a property interest where plaintiff had been terminated after having worked 
nearly ten years under a series of one year contracts. The Court held that notwithstanding 
the absence of an express tenure policy, the university had, by virtue of plaintiff's satisfac- 
tion of enumerated guidelines in the College’s Faculty Guide, impliedly awarded him 
de facto tenure. 

22 29 U.S.C. § 206(d). 
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an adversarial system operates most efficiently and fairly when all of the 
information relevant to the resolution of the dispute is made available 
to the parties prior to trial. The promotion and tenure review process, 
however, has always incorporated assurances of confidentiality to those 
whose opinions are solicited about the candidate. Normally the identities 
of referees and even of those conducting the review are shielded from 
the candidate in the interest of encouraging a free and uninhibited discus- 
sion of the qualities of candidates. The recent cases of In Re Dinnan?? 
and Gray v. Board of Education, City of New York?* illustrate the dif- 
ferent ways in which courts have resolved these competing values. 

In Re Dinnan involved a suit brought against the University of Georgia 
by a female faculty member who claimed that she had been unconstitu- 
tionally denied promotion and fired. Plaintiff attempted to depose Dr. 
James Dinnan, a member of the university’s tenure review committee. Dr. 
Dinnan, arguing that he possessed a qualified academic freedom privilege, 
refused to disclose how he voted. The district court held Dinnan in con- 
tempt. In affirming, the Fifth Circuit rejected Dinnan’s claim to ‘‘institu- 
tional academic freedom.”’ It noted that, notwithstanding the viability of 
institutional academic freedom, whenever a tenure decision is made on 
“‘other than academic grounds,”’ judicial intervention is not only permissi- 
ble, but appropriate as well.25 

Gray v. Board of Education, City of New York involved a similar set 


of facts. There, a black instructor at LaGuardia Community College brought 
suit alleging that he was denied tenure because of his race. Accordingiy, 
Gray sought to discover how two members of the tenure review commit- 
tee voted. The district court denied his request after noting that the plain- 
tiff had available to him other means for supporting his claims and that 
the two votes at issue were not certain to have a bearing on the question 





23 In re Dinnan, 661 F.2d 426 (5th Cir. 1981), cert. denied, 457 U.S. 1106 (1982). 
24 Gray v. Board of Higher Education, City of N.Y., 692 F.2d 901 (2d Cir. 1982). 
25 Of particular interest is the court’s emphasis on accountability: 

Indeed, this opinion should work to reinforce responsible decision-making 
in tenure questions as it sends out a clear signal to would-be wrongdoers that 
they may not hide behind ‘‘academic freedom’’ to avoid responsibility for their 
actions. 

No one compelled Professor Dinnan to take part in the tenure decision 
process. Persons occupying positions of responsibility, like Dinnan, often must 
make difficult decisions. The consequence of such responsibility is that occa- 
sionally the decision-maker will be called upon to explain his actions. In such 
a case, he must have the courage to stand up and publicly account for his deci- 
sion. If that means that a few weak-willed individuals will be deterred from 
serving in positions of public trust, so be it; society is better off without their 
services. If the decision-maker has acted for legitimate reasons, he has nothing 
to fear. We find nothing heroic or noble about the appellant’s position; we see 
only an attempt to avoid responsibility for his actions. If the appellant was 
unwilling to accept responsibility for his actions, he should never have taken 
part in the tenure decision-making process. 

Dinnan, 661 F.2d at 432. 
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of race. In weighing the values of discovery and academic freedom, the 
district court found academic freedom to be of greater importance.?* 

The Second Circuit, endorsing the proposal of the American Associa- 
tion of University Professors, held that disclosure of individual votes by 
members of a peer review committee is unnecessary where an unsuccessful 
candidate for tenure receives a meaningful written statement of reasons 
for denying tenure from that committee. Thus, the court recognized a 
qualified academic privilege to non-disclosure. This qualified privilege, 
the court reasoned, constituted an artful compromise 


. . carefully designed to protect confidentiality and encourage a candid 
peer review process. It strikes an appropriate balance between academic 
freedom and educational excellence on the one hand and individual rights 
to fair consideration on the other, so that courts may steer the ‘‘careful course 
between excessive intervention in the affairs of the university and the 
unwarranted tolerance of unlawful behavior.’’?” 


Nevertheless, the court resolved the balancing test in the plaintiff’s favor. 
It noted that an essential element of the plaintiff’s claim was proving 
discriminatory intent. The court reasoned that it is impossible to prove 
a voter’s discriminatory motive absent disclosure of the identities of parties 
casting adverse votes. Therefore, where a meaningful statement of reasons 
for denying tenure is not forthcoming, discovery of committee votes is 
required to insure the plaintiff a fair opportunity to present his case.?* 

Although the Dinnan and Gray courts differ markedly in the weight 
that they accord the conflicting values of academic freedom and discovery, 
they share in common the view that courts can no longer unquestioningly 





26 ‘‘(Tjhe scales tip decidedly toward the protection of the confidentiality of the 
faculty peer review system which [the court] views as embodying a broader social value,’’ 
Gray, 92 F.R.D. at 94. 
27 Gray, 692 F.2d at 907-908 (quoting Powell v. Syracuse University, 580 F.2d 1150, 
1154 (2d Cir. 1978), cert.“denied, 439 U.S. 984 (1978)). 
28 See id. at 905. Cf. Zaustinsky v. University of Cal., 96 F.R.D. 622, (N.D. Cal. 
1983) where the California District Court held that in weighing the interests at stake: 
The first consideration should be that a plaintiff claiming discriminatory treat- 
ment ought not to be entitled to a general inquisition into the University’s files 
merely on the strength of having filed a complaint. This plaintiff must first 
demonstrate, at some stage of discovery, his or her ability to establish a prima 
facie case. 
Id. at 625. 
However, since the elements of a prima facie case do not require proof of 
discriminatory intent, Lynn v. Regents of the Univ. of Cal., 656 F.2d 1337 (9th Cir. 1981), 
cert. denied, 459 U.S. 823 (1982) the defendants’ failure to provide a meaningful state- 
ment of the reasons for denying tenure will probably suffice to establish such a case. If so, 
The defendant must disclose the reason for its actions and supporting evidence. 
To the extent these reasons are based on materials in the Universities files which 
it regards as confidential, some disclosure must then be required which is ade- 
quate to enable the plaintiff to attempt to meet the burden of proving those reasons 
to be pretexual. 

Id. at 625. 
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defer, under the guise of preserving academic freedom, to the tenure review 
decisions of university administrators.?° 

The modern discovery process is also at variance with the traditional 
freedom of university researchers to choose when, where, and to whom 
research results would be disclosed. The confrontation typically surfaces 
when a party in litigation seeks the product of a nonparty researcher to 
prove allegations central to his claim.*° Modern discovery practices 
designed to promote efficiency and fairness by focusing and clarifying 
the issues in a given dispute thus come into conflict with an important 
academic function.*1 





29 See also EEOC v. University of Notre Dame Du Lac, 715 F.2d 331 (7th Cir. 1983); 
Jepson v. Florida Board of Regents, 610 F.2d 1379 (5th Cir. 1980); Kunda v. Muhlenberg 
College, 621 F.2d 532 (3d Cir. 1980); Keyes v. Lenoir Rhyne College, 552 F.2d 579 (4th 
Cir. 1977), cert denied, 434 U.S. 904 (1977); McKillop v. Regents of Univ. of Cal., 386 
F. Supp. 1270 (N.D. Cal. 1975). Courts remain divided in their approach to this question. 
See, e.g., Equal Employment Opportunity Commission v. Franklin and Marshall College, 
54 U.S.L.W. 2239 (Nov. 5, 1985), published after this article went to print. The Court 
of Appeals for the Third Circuit held that confidential materials relating to a college’s 
peer review tenure selection process are not privileged from disclosure to the EEOC dur- 
ing its investigation of a national origin discrimination charge. Moreover, the Third Cir- 
cuit explicitly rejected both the qualified academic peer review privilege and balancing 
approach analyses noting that ‘‘[a] privilege or balancing approach that permits colleges 
to avoid a thorough investigation would allow them to hide evidence of discrimination 
behind a wall of secrecy.’’ Id. at 2240. 

Franklin involved a charge of national origin discrimination brought under Title 
VII of the Civil Rights Act of 1964 by a professor who was denied tenure. The court 
concluded that the legislative history of Title VII did not support an inference that Con- 
gress intended or would permit academic institutions to refuse to disclose material rele- 
vant to an E.E.O.C. investigation. Id. Chief Judge Aldisert dissented: [t]he question is 
not whether academic institutions are exempt under Title VII, but whether, on the strength 
of a mere conclusory allegation of discrimination the EEOC may cast an immense discovery 
net that compromises privacy expectations or innocent third parties. . . . Courts should 
engage in a balancing analysis.’’ Id. The author has been advised that a petition for rehear- 
ing en banc has been filed. This case further supports the author’s view that the courts 
are increasingly unwilling to bow to administrators’ claims of confidentiality and the need 
for ‘“‘academic freeacm’’ in tenure review decisions as grounds for denying discovery 
of the materials that go into those decisions. 

3° At least one commentator has noted that this confrontation is not an obvious 
one, ‘‘It may be ironic that two legal principles whose purpose is to facilitate the truth 
should clash . . .”’, Hoornstra and Liethen, Academic Freedom and Civil Discovery, 10 
J. Cou. & U.L. 113, 115 (1983). 

31 Td. 

Since research is a functional component of teaching in the mature university, 
the constitutional protection of the one should embrace the other. Research is 
inseparable from instruction. In this context, academic freedom necessarily means 
more than freedom in the transmission of knowledge in the classroom; it also 
includes the freedom to search for knowledge by scientific investigation. Thus, 
it is as much an infringement on the teacher’s academic freedom to constrain 
or limit the teacher in research activities as it is to limit the teacher’s freedom 
in the classroom. 

Id. at 124. 
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In recent years, university administrators and, of course, researchers 
have argued for a general academic research privilege or, at the very least, 
a qualified privilege such as that which some states afford journalists. 
At the heart of the researcher’s claim is the need to preserve the broad 
value of confidentiality. Confidentiality is important for many reasons. 
Notably, confidentiality guarantees the researcher that his sources and the 
subjects of his studies will feel free to communicate without fear of reprisal. 
Reprisal might take the form of the arrest and conviction of an informant 
cooperating with a study of criminal behavior in ghetto youth. It might 
take the form of firing employees who participate in a study of a com- 
pany’s decision making process. Reprisal can simply mean a breach of 
anonymity.%? In addition, the argument for a general academic privilege 
and the preservation of confidentiality in research is also prompted by 
the concern that researchers will be tied up in extended lawsuits, either 
as defendants or expert witnesses.32 

Finally, confidentiality assuages perhaps the greatest fear of 
researchers—namely, premature disclosure. Premature disclosure threatens 
the proprietary interest that a researcher may have in his unfinished 
product. More importantly, it may also threaten society’s interest in guard- 
ing against the potentially dangerous release of data from incomplete, 
untested, vital research.%4 

Even the most vociferous defenders of academic freedom do not con- 
tend that its preservation requires that researchers be unquestioningly free 
from all discovery requests no matter how minimal or unobtrusive. A bal- 
ancing of the two values, most commentators agree, is in order. 

Robert M. O’Neil, in a particularly insightful article, suggests an 
amalgam of factors that courts should weigh in deciding the propriety 
of a researcher’s claim to privileged confidence. Included among the con- 
siderations are the following: the potential availability of alternative 
sources of information; proof of the relevance or probative value of the 
requested information; the effect that disclosure may have upon ‘“‘sources’’ 
and other persons involved in the research; the status of the research (i.e., 
finished or unfinished, published or unpublished); and the likely effect 
that a decision to mandate disclosure would have on the advancement 
of knowledge.*5 

The virtue of the proposal is that it recognizes the almost inevitable 
clash between modern discovery and university research and posits factors 
which work towards a principled compromise. Of no less importance is 
the premium O’Neil places on accountability—that is, the need for 
administrators to demonstrate the importance of academic freedom in order 
to combat discovery claims. 





32 See O’Neil, Scientific Research and the First Amendment: An Academic Privilege, 
16 U.C.D. L. Rev. 837, 849 (1983). 

33 Kaplan, The Case Against a General Academic Privilege, 60 U. Det. J. Urs. L. 
205 (1983). 

34 O’Neil, supra note 32, at 850. 

35 Id. at 853-855. 
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B. The Impact of Congress and the Federal Bureaucracy 


In drafting legislation to eliminate discrimination in employment, Con- 
gress has not accorded academic employers any preferential status. Col- 
leges and universities are now covered by the prohibitions against dis- 
crimination in Title VII,3* the Equal Pay Act,” and section 504 of the 
Rehabilitation Act of 1973.3* The exemption from the Age Discrimination 
in Employment Act** of persons between the ages of 65 and 69 serving 
under a contract of unlimited tenure in institutions of higher education 
was short-lived and terminated on July 1, 1982.4° Thus, it is fair to con- 
clude that Congress has seen fit to accord equal treatment to colleges and 
universities in their role as employers. 

There has been, however, considerable intrusion by Congress into 
academic life in spheres unrelated to the circumstances and conditions 
of employment in academic institutions. Congress has prohibited 
discrimination in education programs on the basis of race and national 
origin (Title VI of the Civil Rights Act of 1964*"); sex (Title IX of the Educa- 
tion Amendments of 197242) and handicap (section 504 of the Rehabilita- 
tion Act of 197343). Such legislation has, at least on occasion, provided 
a pretext for an invidious intrusion of the Federal bureaucracy into 
academic matters. Consider, for example, an article appearing in The New 
York Times on May 10, 1985, titled ‘‘U.S. Cities Berkeley Catalogue on 
‘Sexist’ Course Depictions’’.‘¢ The Times reported that the chief regional 
attorney for the Department of Education’s Office of Civil Rights com- 
plained to the assistant chancellor of the University of California at 
Berkeley that its course catalogue contained sexist language. His letter 
enclosed four pages of course descriptions he characterized as ‘‘sexist’’, 
with suggested alternative language. He objected to course descriptions 
which used words such as ‘‘mankind’’, ‘‘manpower’’, ‘‘manmade’’, 
‘‘grantmanship’’, ‘‘workman’s compensation’’, and ‘fossil man’’.*5 

Apart from the ludicrous nature of the criticism leveled at Berkeley 
by the Office for Civil Rights, as well as the fact that the civil rights statutes 
provide no authority for OCR censorship of course catalogues, it should 
be worrisome to all in higher education that any member of the federal 
bureaucracy, no less the chief regional attorney of OCR, is engaged in 
a review of course catalogues for any reason whatsoever. What is taught, 





36 42 U.S.C. §§ 2000e to 2000e-17 (1982). 

37 29 U.S.C. § 206(d) (1982). 

38 29 U.S.C. § 794 (1982). 

39 29 U.S.C. § 621-634 (1982). 

4° 29 U.S.C. § 631(d) (1976), as amended by, Age Discrimination in Employment 
Act Amendments of 1978 § 3(b)(3), Pub. L. No. 95-256, 92 Stat. 189, 190 (1978). 

41 42 U.S.C. §§ 2000d to 2000d-4 (1982). 

42 20 U.S.C. §§ 1681-1686 (1982). 

43 29 U.S.C. § 794 (1982). 

44 N.Y. Times, May 10, 1985, at A20, col. 1. 

45 Id. 
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how i. 3 taught, and what is published at a university are totally inap- 
propriate matters for federal surveillance or inquiry. 

The past twenty-five years have demonstrated that there is no area 
of academic activity which is secure from federal intrusion. Consider the 
attempt made by Congress to force medical schools to abandon admission 
standards for a favored few. In the Health Professions Educational 
Assistance Act of 1976,** Congress imposed a new condition on the receipt 
of capitation grants by professional schools to assist them in meeting the 
high cost of educating health professionals. The statute required medical 
schools to admit as transferees American medical students studying abroad 
who had completed two years and had passed Part I of the National Board 
Examinations. The Secretary of Health, Education and Welfare was 
invested with authority to assign to medical school students who were 
to be admitted regardless of their academic qualifications or the admis- 
sion standards of the schools. This provision was never enforced, however, 
because of successful efforts by aroused universities to amend the statute 
to delete the odious intrusion into academic prerogatives. 

The Family Educational Rights and Privacy Act,*’ is a particularly 
good example of congressional and bureaucratic dabbling in the internal 
operations of academic institutions. Although the motives behind the 
statute may be laudable, this statute and its implementing regulation 
replace local policies of our schools and colleges concerning the confiden- 
tiality of their student records. FERPA’s legislative history indicates that 
the statute was passed without benefit of a public hearing. No evidence 
was ever adduced indicating that colleges and universities were deficient 
in keeping student records sufficiently confidential. There is nothing to 
indicate that Congress was aware of the fact that most colleges and univer- 
sities had policies and procedures in place which preserved the confiden- 
tiality of student records while giving students access to information which 
they had a legitimate need to know. In fact, institutional policies on record- 
keeping were well developed and had evolved as the result of institu- 
tional experience, academic judgments, and the law of privacy.*® As a 
result of Congress’ intrusion into an area of traditional internal academic 
control, faculty now are noticeably reluctant and often refuse to furnish 
letters of recommendation for a student unless the student waives his right 
of inspection. Moreover, the complaint is often made by admissions officers 
that letters of recommendation can no longer be trusted to be uninhibited 
expressions of the writer’s opinion. 





46 Pub. L. 94-484, 90 Stat. 2243 (repealed 1977). 

47 20 U.S.C. § 1232g (1982) (hereinafter referred to as FERPA). 

48 The American Association of Collegiate Registrars and Admissions Officers had 
developed a Guide to the Release of Information About Students which advised that ‘‘This 
policy should reflect a reasonable balance between the obligation of the institution for the 
growth and welfare of the student and its responsibilities to society.’’ The Association is 
a professional organization active since 1910 that counseled institutions of higher educa- 
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Finally, in the area of research, colleges and universities have found 
that federal support for research comes with even more strings attached. 
In 1974, Congress mandated that proposed biomedical or behavioral 
research projects involving human subjects be reviewed by internal 
Institutional Review Boards to assure protection of the rights of those 
volunteers.*® Now, in 1985, institutions are faced with the requirement 
of providing prior review for research projects involving animals.®° Fur- 
ther, OMB Circular A-2151 imposed an incredible burden on institutions 
and researchers forcing them to account for 100% of their professional 
time, even if their involvement in federally sponsored research projects 
accounted for minute fractions of that time. Moreover, federal sponsor- 
ship of research projects has provided an alternate entree for the federal 
government to enforce its affirmative action agenda through Executive 
Order 11246.52 


V. PRESERVING INSTITUTIONAL AUTONOMY AND ACADEMIC FREEDOM 
THROUGH INTERNAL ACCOUNTABILITY 


The areas of employment discrimination in the university setting and 
industry-university relationships aptly illustrate the relationship that 
internal accountability, or at least the perception of it, has to institutional 
autonomy and academic freedom. 

Despite the 1972 amendments to the Civil Rights Act of 1964,53 which 
expressly address university employment discrimination, courts generally 
have been reluctant to uphold Title VII claims in this context. There are 
at least three reasons for this deferential posture of courts. First, a self- 
perceived lack of judicial expertise in judgmental matters involving 
academic disciplines; second, the substantial economic burden that a grant 
of tenure places upon a university; and finally, the institutional academic 
autonomy of universities.54 Clearly, ‘‘institutional autonomy’’ subsumes 
the other two considerations and was the impetus for the reluctance of 
the courts to intervene in academic disputes or to countermand academic 
decisions. 

Courts and commentators, however, presently appear in agreement 
that undiscerning judicial deference to the personnel decisions of univer- 





tion to formulate policies regarding both the information that becomes part of a student’s 
permanent educational record and the conditions of its disclosure. 

49 42 U.S.C. § 2891-3(a) (1982). 

5° United States Announces More Stringent Standards for Treatment of Laboratory 
Animals, CHRON. OF HIGHER ED., May 15, 1985, at 10, col. 1. 

51 42 U.S.C. § 2891-3(a) (1982). 

52 Exec. Order No. 11,246, 3 C.F.R. 339 (1966) (amended by Exec. Order No. 11,375, 
3 C.F.R. 684 (1970); Exec. Order No. 12,086, 3 C.F.R. 230 (1979)), reprinted in 42 U.S.C. 
2000e, (1982). 

53 29 U.S.C. § 206(d). 

54 Note, Title VII on Campus: Judicial Review of University Employment Decisions, 
82 Cou. L. REv. 1206 (1982). 








1985] GROWTH OF ACCOUNTABILITY 395 


sity administrators is unwarranted and arguably, misguided as well. To 
begin with, the federal value of preventing employment discrimination 
on the basis of race, color, gender, religion or national origin is of substan- 
tial magnitude. Indeed, one commentator has stated: ‘“The Congressional 
determination that Title VII should apply to educational employment seems 
to result from a conclusion that the primary interest involved in academic 
jobs is equal employment opportunity, and not academic freedom’”’.55 To 
be sure, one need not agree with the commentator’s assertion in order 
to conclude that ‘‘academic freedom’’ is not a value without parallel. 

Perhaps just as importantly, the hiring, promotion, and tenure deci- 
sions of universities have lost a large part of their mystique. The subjec- 
tive analysis which precedes faculty employment decisions is not 
altogether different from the analysis that large corporations engage in 
before hiring mid and upper level management employees.** Moreover, 
the financial commitment of tenure is comparable to, if not exceeded by, 
the compensation packages paid top-level managers in industry. 

Finally, some have suggested that the lament of governmental 
interference with institutional “‘academic freedom’’ when an employment 
decision is questioned by a court or government agency has elitist over- 
tones. Consider the forceful comments of the Third Circuit in Kunda v. 
Muhlenberg College: 


The fact that the discrimination in this case took place in an academic rather 
than commercial setting does not permit the court to abdicate its respon- 
sibility to insure the award of a meaningful remedy. Congress did not intend 
that those institutions which employ persons who work primarily with their 
mental faculties should enjoy a different status under Title VII than those 
who work primarily with their hands.5” 





55 Note, Academic Freedom vs. Title VII: Will Equal Employment Opportunity Be 
Denied On Campus? 42 Onto ST. L. J., 989, 1002 (1981). 
56 Id. 
[T]he relevant industrial analogue is not the factory worker, but rather the upper- 
level manager or professional. A comparison reveals that in both cases, subjec- 
tive analysis of the qualifications of the employee or potential employee is very 
important. In one case, the decisional criteria are factors that contribute to overall 
management ability; in the other, overall teaching skill and scholarship. In one 
instance the question on the evaluator’s mind is: How much will this person 
bring to the company in terms of business acumen, clients, or increased profit? 
In the other: How much will this person’s skill or reputation as a scholar enhance 
the university’s academic reputation? Employees of either type will have their 
education, experience, and general background evaluated by the employer. And 
in either instance, one’s personality and ability to get along with others (col- 
leagues and clients or students) is important. The evaluation of all these obviously 
subjective factors results in a personnel decision—either to promote or to grant 
tenure. 
Id. at 1001. 
57 Kunda v. Muhlenberg College, 463 F. Supp. 294 (E.D. Pa. 1978), aff'd, 621 F.2d 
532, 547 (3rd Cir. 1980). In Kunda, the Third Circuit upheld a district court award of 
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This is not to suggest that university employment decisions specifical- 
ly, and academic freedom generally, deserve no special status or warrant 
no judicial deference.5* What it does demonstrate, however, ‘s that univer- 
sity employment decisions are not beyond legislative regulation or judicial 
inquiry. While there remains a need for autonomy and discretion in the 
university employment decision process, that autonomy can be best 
preserved if academic institutions maintain internal procedural 
mechanisms in the interest of preserving institutional credibility. 

A claim to institutional automony is a claim to freedom from judicial 
intrusion. The courts, it appears, are more likely to refrain from intruding 
upon an exercise of institutional discretion where procedural safeguards 
have been observed. It is at this point that internal accountability becomes 
critical. A court uncertain as to whether judicial deference is warranted 
in a particular situation is likely to favor deference if the decision making 
process has sufficient checks and balances te make it more likely than 
not that a decision free of impermissable bias has been made. If such be 
the case, it is highly probable that a court will be content to examine only 
the decision making process and not the decision itself.5® 

Again, consideration of the university employment context is useful. 
The recent proposal of a commentator with regard to proving ‘‘disparate 
treatment’’ in academic institutions under Title VII illustrates both the 
wisdom of principled judicial deference and the importance of credi- 
ble university procedures.®° Under the standard articulated by the Supreme 
Court in McDonnell Douglass Corp. v. Green,*! a prima facie case of 
disparate treatment requires a plaintiff to prove (i) that he belongs to a 
racial minority; (ii) that he applied and was qualified for a job for which 
the employer was seeking applicants; (iii) that despite his qualifications 
he was rejected and (iv) that, after his rejection, the job remained open 
and the employer continued to seek applicants who possessed the plain- 
tiff’s qualifications. Once a prima facie case is established, the burden 
shifts to the employer to prove a legitimate, nondiscriminatory reason for 
its action. When such a reason is articulated, the burden returns to the 
plaintiff to establish that the stated reason is a pretext for unlawful 
discrimination. °2 

The proposal would enlarge the plaintiff’s prima facie burden by re- 
quiring that he also demonstrate that the university’s autonomy interest 





back salary and conditional tenure to a physical education teacher who had been denied 
promotion and tenure because she lacked a master’s degree. 

58 See, e.g., Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 312 (1978) 
(‘‘Academic freedom . . . has been viewed as a special concern of the First Amendment.’’). 

5° Commentators have, at various times, regarded this judicial response as a ‘‘prin- 
cipled judicial deference.’’ See, e.g., Tepker, supra note 10. 

6° Note, Title VII on Campus: Judicial Review of Univ Employment Decisions, 82 
CoLumM L. REv. 1206 (1982). 

61 McDonnell Douglass Corp. v. Green, 411 U.S. 792 (1973). 

62 McDonnell Douglas, 411 U.S. at 802. 
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is insignificant. The commentator suggests four ways in which this can 
be accomplished: first, by demonstrating the university’s failure to comp- 
ly with its own written procedures; second, by showing that compliance 
with written procedures fails to insulate the decision making process from 
discriminatory animus because, for example, it vests too much power in 
a particular individual ‘‘without a mechanism for appeal to a separate 
group’’;*3 third, by showing that ‘‘the university’s final decision was in- 
consistent with the recommendation of the peer group;* and finally, by 
producing direct evidence of discriminatory motive. The plaintiff's failure 
to establish a diminished or insubstantial autonomy interest collapses his 
prima facie case.®5 

Regardless of whether one agrees with the appropriateness of the com- 
mentator’s four ways of showing ‘‘that a university’s autonomy interests 
are too slight to merit deference by the court’’,** the proposal’s interest 
is in the manner in which it equates autonomy with accountability. It at- 
tempts to strike an artful compromise by recognizing not only the unique 
position of universities, but also the competing federal and state values 
that often are at odds with that position. It does not ask a court to ab- 
dicate its judicial responsibilities; instead, it simply suggests that under 
appropriate circumstances a court may legitimately modify its inquiry in- 
to the legitimacy of an academic decision. 


CONCLUSION 


Professor Thomas Emerson, in his book The System of Freedom of 
Expression,®’ has defined the role that government should play in the af- 
fairs of public and private universities: 


. as a general proposition, the government may, with respect to state 
universities, concern itself with education policy, but not with academic 
policy. This means that the government can prescribe the broad character 
of the curriculum for a particular institution, provide what general areas 
are to be emphasized or omitted, even prescribe the offering of certain courses. 
But it may not prescribe the more immediate details of course content, 
methods of presentation, techniques of research, and similar matters that 
involve questions of academic competence... . 

In the case of private educational institutions the government’s 
control over general education policy would be reduced to a minimum. It 
would not extend beyond controls such as were necessary to assure the 
general integrity of the enterprise as an educational institution, or to main- 
tain standards essential for the proferred training in a profession or occupa- 
tion. 





63 Note, supra note 60, at 1230. 

64 Id. 

65 Id. at 1229-32. 

86 Id. at 1229. 

87 T, EMERSON, supra note 8, at 624-25. 
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Government, through its legislative, executive, and judicial arms, 
for reasons discussed in this article, has exceeded what Emerson regards 
as the appropriate involvement in institutional affairs. It is a thesis of this 
paper that universities have the ability—even the responsibility— -to 
diminish government iritrusiveness by developing internal mechanisms 
of accountability. | 

Internal systems of accountability inure to the benefit of the entire 
academic community. They enable the university to reduce occurrences 
of arbitrary and capricious behavior by academic authorities. The morale 
of faculty and students can only be strengthened by the presence of clearly 
defined mechanisms to assure fairness. It is hoped that where decisions 
affecting members of the academic community result from fair procedures, 
courts and government agencies will accord them deference and abstain 
from extensive and disruptive intrusions into academic matters which they 
are poorly equipped to evaluate. As a consequence, this will allow public 
and private higher education to enjoy institutional autonomy in fuller 
measure. 

I end on a cautionary note with the reminder that today it is not only 
governmental authorities that are exerting influence on the academic 
establishment. Now, at the midpoint of the 1980s, we have only begun 
to see the significance of the ties being forged between research univer- 
sities and the corporations and international conglomerates whose finan- 
cial support of programs and laboratories is becoming increasingly signifi- 
cant.®* It is as yet too early to make a definitive judgment about the im- 
pact of these ties on institutional autonomy and faculty freedoms. 

It was, after all, the lure of the federal dollar that led inevitably to 
governmental intrusion in the management of colleges and universities. 
During the next twenty-five years, the lure of the corporate dollar may 
just as insidiously lead to the surrender of important academic freedoms 
to big business. But where under our system of government Congress may 
be petitioned for redress of grievances, there may be no satisfactory 
mechanism to obtain relief from provisions of contracts with industrial 
giants which prove destructive to academic freedom. Vigilance may be 
our only defense. 
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The Role of University Counsel 


RODERICK K. DAANE* 


When a field of professional specialization expands as ours has, going 
from non-existence to a pervasive campus presence in only twenty-five 
years, some uncertainty about professional roles is inevitable, and debate 
about roles in our specialty has become more frequent as social change 
has brought lawyers and educators into increasingly frequent contact.* 
The Bar and the Academy alike have a keen interest in defining standards 
by which the role of counsel may be made clear and acceptable on the 
campus. 

But standards which take the form of broad generalizations do not 
always hold true when narrowly applied. They seem to become more 
theoretical the closer they are drawn to specific fact situations. To put 
it another way, narrow fact situations are hard to link successfully with 
broad theory, and fact situations lie at the heart of the practice of law. 
The theoretical and the practical elements of our work as university 
attorneys seem both to grope for an all-encompassing common 
framework—‘‘The Campus Role’’ for attorneys which will serve as the 
universal descriptor of good practice and sound theory. 

For a time there was such a paradigm: the attorney-trustee constituted 
the norm in the simpler era twenty-five years ago when the National 
Association of College and University Attorneys was born. The role of 
counsel in the Academy was viewed as very limited in those days, and 
the work was usually done pro bono: quick drafting or review of con- 
tracts, off-the-cuff guidance, ad hoc interpretations of legiciation or cor- 
porate by-laws and the like. In-house attorneys were rare; litigation was 
very rare, and lawyer-trustees were generally glad to be of service to the 
old school. 

Things have changed. The student activism of the 1960s and early 
70s, federal and state regulation of higher education, advances in 
technology, and a burgeoning entrepreneurial spirit in the professoriate, 
to say nothing of the increased litigiousness of society in general—all have 
combined to expand the need for campus legal advice. With this flood 
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1 Bealle, Delivery of Legal Service to Institutions of Higher Education, 2 J. Cou. 
& U.L. 5 (1974). [T]he University Attorney has become an increasingly more important 
officer of university governance, and few important policy changes are now made by trustees 
or administrators without first obtaining his counsel and advice. Id. at 5. 
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of change the old-style higher education lawyers became obsolete and 
vanished—paradigms lost.? 

An examination of the way law is now practiced on campuses will 
illustrate the changed role of the campus attorney and suggest further 
evolution is likely. 

To a certain extent, I accept the eminently attractive theory suggested 
by Marvin E. Wright in The Compleat Lawyer (magazine of the ABA Sec- 
tion of General Practice). Wright believes the college or university attorney 
conducts a general practice in a corporate context, a view easily cor- 
roborated as to the first element by a cursory review of the files in any 
university attorney’s office. A few years ago I compiled an illustrative 
list of the kinds of matters handled in my office and it virtually covered 
the alphabet.* This was far from comprehensive; it was merely a quick 
list to give our new president a passing acquaintance with our work. 

Any attorney handling matters in so many legal areas probably merits 
Wright’s label of ‘‘general practitioner;’’ on the other hand, an attorney 
with such a range of work can hardly be called a specialist in the usual 
sense. Such a lawyer is, as another university attorney has aptly said, ‘‘like 
the Platte Rive. in Nebraska—a mile wide and an inch deep.’’5 

So the second element of Wright’s view comes into focus—the ‘‘cor- 
porate context”’ in which a university attorney practices day-to-day. While 
there can be little argument with the notion that a college or university 
is a corporation in the eyes of the law, an educational institution is very 
different from an ordinary corporation. There is a great body of law defin- 
ing ‘‘the corporation,’’ but no similar body of law defines ‘‘the university,”’ 
whether in a corporate sense or in an educational sense. 

In an excellent discussion of the problems involved in defining ‘‘the 
university’’—historically and practically—which appears elsewhere in this 
issue of the Journal, John A. Beach argues persuasively that the concept 
of a university is a flexible and changeable thing.® He is not wi!ling to 
accept any definition at a single time as sufficient for all time. I share 
his reluctance on the point for I believe that if the university nowadays 
is more like a corporation than ever before, it remains no less a com- 
munity of scholars and students today than when it began. 

The contrast between the corporate academic identity and the scholarly 
identity of the university was also discussed by Larry R. Thompson of 
Ohio State University at the 1985 NACUA Conference. Thompson pointed 





2 The pun is John Simon’s, from his excellent book of essays, PARADIGMS LosT (1980). 

3 Wright, Counselor Gives College Law An A, 2 THE COMPLEAT LAWYER 29 (1985). 

4 Appendix C, infra. 

5 Conversation with Peter H. Ruger, General Counsel, Washington University, St. 
Louis, Missouri (June 1985). 

6 Beach, The Management and Governance of Academic Institutions, 12 J. CoLL. 
& U.L. 301 (1985). 
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out the differences between the horizontal, collegiate structure of a univer- 
sity and the vertical or pyramidal structure of the corporation.’ In his view 
(and mine) the differences often outnumber the likenesses. 

Nonetheless, in this context it is informative to review the position 
taken by the American Bar Association on the duties of an attorney to 
a corporate client: 


A lawyer employed or retained by a corporation or similar entity owes 
his/her allegiance to the entity and not to a stockholder, director, officer, 
employee, representative or other person connected with the entity. In 
advising the entity, a lawyer should keep paramount its interests and his/her 
professional judgment should not be influenced by the personal desires of 


any person or organization. ABA Code of Professional Responsibility, Ethical 
Consideration 5-18.* 


Since at least 1942 the ABA Committee on Professional Responsibility 
has held that, in the corporate setting, ‘‘Counsel owes ultimate respon- 
sibility to the Board of Directors, Trustees, etc.’’® 

The attorney who represents a higher education client may not always 
accept these views as applicable in the university setting, but because 
these views are likely to be considered when standards of conduct be- 
tween lawyer and client are put at issue they cannot be ignored. They 
constitute a proper and useful reference point for any attorney seeking 


to identify the broad parameters of a university attorney’s role.'° 





7 Remarks by Larry R. Thompson, at the 1985 Annual Conference of the National 
Association of College and University Attorneys, Vancouver, B.C.: ‘“The Governance of 
the Institution’’ (June 26, 1985). 
8 Williams, The Code of Professional Responsibility and the College and University 
Lawyer, 2 J. Cott. & U.L. 248 (1974). 
This consideration [ABA EC 5-18] requires that a lawyer not act as a ‘‘rubber 
stamp’’ for administration. He must exercise independent professional judgment 
on behalf of his true client, the entity. He must say ‘‘no’’ when his judgment 
requires it. This may require going to the outside trustees or, in the extreme 
circumstance, resignation.). 

Id. at 251. 

® See ABA Comm. on Professional .Ethics, Formal Op. 202 (1942). 

10 Sensenbrenner, University Counselor: Lore, Logic and Legalistics, 2 J. COLL. & 
U.L. 13, 15 (1974). 

Among the arguments favoring a direct relationship with the chief administrative 
officer are the following: The board should be able to look to one person as — 
responsible for implementation of board policy. That person, in turn, should 
have the assistance of counsel, unqualified by any conflicting loyalties or duties. 
In addition, in an organizational sense counsel may be viewed as support staff 
for the chief administrative officer. 

Compare (Another aspect of identity of the client deals with line authority 
of counsel. Is the relationship to be directly with the governing board, or is 
it to be directly with the chief administrative officer? . . .[T]he arguments in 
favor of a direct relationship with the governing board include these. Counsel 
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However, practical considerations will frequently dictate and alter 
the role of counsel. A short laundry-list of such considerations is easy 
to draft. 

First, the sheer number of lawyers in the field constitutes an impor- 
tant new practical consideration. In today’s world not many colleges or 
universities have been able to ignore Judge Norman Epstein’s ‘‘first law’’ 
for the proper use of counsel: Have one.'! By now seventy percent of all 
postsecondary institutions having budgets about fifty million dollars have 
house counsel, and the percentage among all institutions has roughly 
doubled in ten years. 1? 

Second, there is the un-corporation-like personality of the educational 
client. Corporation counsel in the business sector and higher education 
counsel both discharge their functions in a variety of similar ways, active 
(or preventive) and reactive. But the task of campus counsel is made more 
complicated than that of non-academic house counsel by the decentralized 
nature of college and university management, responsibility for which 
is typically shared by governing boards and administrative officers with 
a wide spectrum of deans, directors and faculty committees. The corporate- 
practice analogy therefore looks less solid on close examination. 

Moreover, the institutional objectives of a college or university are 
frequently more diverse than those of a commercial corporation. In addi- 
tion to selling a “‘product,’’ colleges and universities include among their 
institutional objectives the advancement of basic research, promotion of 


diverse scholarship and expression, and a wide variety of public service 





may tend to be more independent and candid in advising the chief administrative 
officer if there is no line relationship between the two. Occasionally conflicts 
between the governing board and the chief administrative officer do arise. When 
they do, the board should be able to look to its counsel, and he or she should 
not be hesitant to prefer the board’s interest.). 

Id. at 15. 
11 Epstein, The Use and Misuse of College and University Counsel, 45 JOURNAL 
OF HIGHER EDUCATION 635, 636 (1974). 
12 Delivery of Legal Services to Higher Education Institutions: A Survey, National 

Association of College and University Attorneys, 11 (1984) stating: 
It seems frankly evident that a combination of inside and outside counsel will 
provide optimum legal service, but the appropriate ‘‘mix’’ may best be deter- 
mined by college and university administrators with the advice of their own 
counsel and with careful reference to outside information, including comparisons 
with practices of similar institutions. 

Compare Bealle, Delivery of Legal Service to Institutions of Higher Education, 2 J. COLL. 

& U.L. 5 (1974). 
Perhaps a combination of delivery methods is most advantageous. For instance, 
a combination of the full-time counsel and the private law firm for referral of 
special matters would allow the full-time attorney to devote his time primarily 
to prevention, without responsibility for litigation or development of expertise 
in all specialties. 

Id. at 8. 
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activities. This is not to say that commercial corporations do not also do 
these things; it is to say that they do so more peripherally than do col- 
leges and universities. 

These characteristics—decentralized or shared governance and diverse 
institutional objectives—can significantly increase the complexity of the 
role of campus counsel. For example, how does one establish a system 
to review legal documents such as contracts when department chairs and 
professors have grown accustomed to signing such documents without 
supervision of any kind? Diplomacy of a high order is clearly required. 
Similarly, the commitment to openness, self-criticism, and subjective per- 
formance criteria which characterize the university create special problems 
in legal practice unique to higher education. 

Third, the size and public-private nature of an institution tend to have 
practical effects of real importance. Although small and large institutions 
increasingly encounter identical kinds of legal problems, these are less 
numerous and less diverse in small private colleges than in large institu- 
tions, particularly public universities. Accordingly, the small private col- 
lege generally requires less lawyering and has little or no need for in-house 
specialists in such areas as patent law or even taxation.’ The reverse may 
be true in a public institution, with important consequences in staffing, 
funding, and so on. 

Fourth, public universities display fundamental differences among 
themselves in the ways in which their legal needs are served. A few use 
in-house counsel exclusively; more commonly, they use a combination 
of in-house and retained counsel.‘ Moreover, sometimes the state attorney 
general is counsel to the university as a matter of state law. This can pre- 
sent vexing problems for un‘versity administrators when differences of 
opinion arise between an attorney general—with formal statutory 
responsibility—and retained or in-house counsel perceived by the institu- 
tion as more responsive to its needs.'5 Here again, practical considera- 
tions work to supplant or set aside the broad corporation-counsel theory. 





13 This may also be changing. A quarterly publication for attorneys prepared by 
the National Bank of Detroit recently observed that “Traditionally, Congress has passed 
a major revenue act on the average of once each six years. Between 1981 and 1984 Con- 
gress passed three outsized revenue acts. Congress managed to accomplish this feat with 
excessive use of grants of authority to the Secretary of the Treasury to prescribe the substan- 
tive rules by regulation. Treasury is a little bit behind in issuing regulations (both inter- 
pretative and legislative): nearly 500 sets.’’ Trust Division Notes, National Bank of Detroit, 
Spring 1985. 

14 Delivery of Legal Services to Higher Education Institutions: A Survey, Supra note 
12, at 3. 

15 People v. Barrett, 382 Ill. 321, 46 N.E.2d 951 (1943). See Corbally, University 
Counsel—Scope and Mission, 2 J. Cott. & U.L. 1 (1974). 

As hard as he worked to overcome certain conflicts and as willing as he was 

to take grief, Hunt Carlile was first an agent of the Attorney General . . . and 

second, counsel to the University. This fact was made clear to Hunt several 
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Finally, any effort toward a comprehensive description of the role 
of campus counsel is further complicated by the fact that most job descrip- 
tions are effectively written by incumbents. Factors such as size or com- 
plexity of the institution, or differences between public and private 
institutions, may be considered in a very provincial, parochial way in 
such descriptions. 

All the same, some elements of the lawyer’s role as a ‘‘mile wide’’ 
attorney** appear more often than not, and if a universal job description 
ever arises it will be likely to include most of these. They merit examina- 
tion as NACUA reviews the recent quarter-century and anticipates the 
twenty-first century. These elements generally include routine advice and 
counsel given in the ordinary course of events, education of institutional 
employees as to a variety of law matters (and related legal concepts), and 
management of the institution’s legal affairs. Possibly more traditional 
practice aspects include such activities as draftsman, litigator, mediator 
and spokesman. A cursory examination of these functions will illuminate 
my reasons for calling them the most basic roles from a practical point 
of view. 

Advisor-Counsellor: In many states, lawyers are styled ‘‘attorney and 
counselor at law’’ upon licensure. The latter role is often the corporation 
lawyer’s most important; it is in this capacity that attorneys have their 
best opportunities to prevent problems from arising and to keep small 
issues from becoming large ones.'? Much of the working day of campus 
counsel is spent in conferences and committee work, gently (if possible) 
guiding administrative effort so as to keep clear of legal pitfalls. It is a 
crucial, constant role. 

Educator-Mediator: Closely related to the advisor-counsellor role is 
that of educator-mediator. In the academic milieu, it is easy to see that 
the lawyer’s role as mediator between various ‘‘client’’ factions can become 
at least as important as other roles. It is frequently possible, though seldom 





times in fairly unmistakable terms, and the complex pressures facing a university 
counsel were compounded by his dual responsibilities. 
Id. at 1. 

16 Compare, Morske, Law and Dispute Processing in the Academic Community, 64 
JUDICATURE 165, (1980). ‘‘There is a growing realization among participants in higher educa- 
tion of the increasingly legalistic climate. This has contributed to a heightened awareness 
of the legal implications of all activities.’’ Id. at 175. 

17 Bickel, The Role of College or University Legal Counsel, 3 J. of LAw & ED. 77 
(1974). 

In sum, although attorneys play a vital role in the defense or prosecution of 
litigation where formal adversary proceedings are necessary to the resolution 
of university matters, the primary thrust of the attorneys’ responsibility to the 
university and the primary definition of his or her role within the institution 
is the providing of preventive advice which will save the institution from for- 
mal litigation or other challenges to its management decisions. 
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easy, for counsel to explain both the law and alternative actions to disagree- 
ing factions of the academic ‘client community” in such a way as to recon- 
cile differences at an early stage. Teaching the campus community about 
the methods and requirements of law has obvious potential for prevent- 
ing problems, and, of course, both pragmatism and ethics mandate careful 
training of associates and staff members. It is not traditional for the 
Academy to view the Bar as a source of meritorious teaching energy, but 
this is nonetheless an active part of the campus attorney’s practice. 

Manager-Administrator: The lawyer must recruit, train, and manage 
professional and non-professional legal staff. House counsel must also 
decide when to retain outside legal assistance, whom to retain, and how 
to manage the relationship with retained counsel.'* Like a football quarter- 
back, counsel must decide when to keep the ball and when to hand it 
off or pass it. 

The most important management function of campus counsel, whether 
in-house or retained, is probably cost control, especially in litigation.*® 
A decade ago, budgeting litigation costs was considered an impossibil- 
ity. Now it is commonplace. Retainer agreements are now frequent, set- 
ting hourly rates, placing limitations on the number of lawyers assigned 
to a case,?° and mandating use of associates rather than partners when 
fees can be reduced by such a step.?1 Not surprisingly some institutions 
have found it more economical to hire additional in-house attorneys to 


handle the less complex litigation than to incur the cost of law firm bill- 
‘ings, even at reduced rates. 
Absolute cost predictability with respect to litigation and other adver- 
sarial phenomena is obviously impossible to achieve. The auditor’s lament 
that the general counsel is the only department head on campus with an 





18 Corbally, University Counsel—Scope and Mission, 2 J. Cot. & U.L. 1 (1974). 

His task is to assist the institution in avoiding as much litigation as possible 

and to determine the best ways to deal with litigation when it arises. He must 

make judicious use of his own staff in both the preventive and the ‘‘treatment’’ 

phases of his work; and he must be wise enough to know when the institution 

needs outside help, what kind of help is needed, and where that help is best 

found. 
Id. at 4. 

19 For example, the attorneys’ fees for two recent cases, Lamphere v. Brown, 685 
F.2d 743 (1st Cir. 1982) and Rajender v. Univ. of Minn. 730 F.2d 1110 (8th Cir. 1984), 
were $1.2 million and over $2 million, respectively. In Lamphere the District Court 
dismissed plaintiff's Title VII discrimination claim against the University and the Court 
of Appeals affirmed. In Rajender, pursuant to a consent decree in an employment 
discrimination suit against the University, plaintiffs settled their claims individually with 
the University. 

20 The ‘‘nun syndrome’”’ is to be avoided. Nuns in certain orders are required to 
travel in groups; lawyers are not. 

21 Obviously it will not always be more economical to employ a lower hourly-rate 
associate who is well down on the learning curve than a high-priced partner who requires 
no education to become effective. 
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unlimited budget which is exceeded every. year is likely to remain true. 
Nevertheless, the goal of cost control, however elusive, is valid and 
important, especially in smaller institutions with limited, less flexible 
resources. 

Draftsman: One important traditional role of counsel is to serve as 
drafter of documents (to include reviewing documents drafted by others). 
Institutional size and complexity, decentralization of institutional gover- 
nance, and other factors often make it impossible for counsel routinely to 
review all documents which may have binding or potentially damaging 
implications for the college or university. Nonetheless, such review is one 
of the most important aspects of the lawyer’s function; more preventive 
lawyering can be done in the drafting stage than at any other point in 
institutional decision-making. Even something as apparently innocuous 
as a medical school promotional pamphlet can fetch up in the United States 
Supreme Court if poorly written,?? and by so doing render life on a campus 
permanently better or worse. 

Litigator: Litigation before courts and administrative agencies is, of 
course, one of the lawyer’s most traditional tasks. For campus counsel, 
this task frequently includes ‘‘quasi-litigation’’ before intra-campus 
administrative tribunals or committees whose function it is to adjudicate 
myriad issues ranging from tenure decisions to faculty or student miscon- 
duct, or even academic grading grievances. 

In these situations, the ‘‘client’’ has in a sense become the ‘‘court”’ 


and lawyers must pick their way rather carefully in order to avoid actual 
or perceived conflicts of interest.2? Even in the relatively more straightfor- 
ward world of courtroom litigation, the interests of all involved members 
of the campus community may not be entirely congruent and counsel will 
be forced to address the frequently troublesome question, ‘‘Who is the 
client?’’24 





22 Ewing v. Regents of the Univ. of Mich., 742 F.2d 913 (6th Cir. 1984), cert. granted, 
105 S. Ct. 1841 (1985). The pamphlet in question, entitled ‘‘On Becoming a Doctor,”’ 
included a statement to the effect that a qualified student who failed the National Board 
of Medical Examiners Examination Part I would be given a second opportunity. Ewing, 
who was otherwise on academic warning when he failed the examination, was not offered 
a second chance. The trial court, 559 F. Supp. 791 (E.D. Mich. 1983), held that Ewing 
had not been deprived of substantive due process. The Sixth Circuit Court of Appeals 
disagreed, stating ‘‘A University promotional pamphlet entitled ‘On Becoming a Doctor’ 
stated that a qualified student would be given a second chance to take the NBME .. . 
the evidence plainly demonstrates that the University treated Ewing in an arbitrary and 
capricious manner by not allowing him a second opportunity to take Part I of the NBME.” 
Id. at 916. On December 10, 1985, a unanimous Court decided for the University. See Regents 
of the University of Michigan v. Ewing, 54 U.S.L.W. 4055 (Dec. 10, 1985). 

23 Kinsella v. Board of Educ. of Central School District, No. 7, 378 F. Supp. 54 
(W.D.N.Y. 1974); State v. Carroll, 54 Ohio App.2d 160, 376 N.E. 2d 596 (1977); Barszcz 
v. Board of Trustees of Community College District No. 504, 400 F. Supp. 675 (N.D. 
Ill. 1975), aff'd. 539 F.2d 715 (7th Cir. 1976) cert. dismissed, 429 U.S. 1080 (1977). 

24 Grier, Using Counsel Wisely and Well, 27 AGB Reports 10, (1985). ‘“The college 
or university as a corporate entity is normally the principal client.’’ Id. at 10. 
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Suppose the answer to this question is two equally defensible members 
of the faculty whose interests are diverse; separate representation of each 
faculty member is clearly indicated. However, situations in which the 
apportionment of blame or responsibility between faculty members is 
unclear are not uncommon. Because of the diversity of the typical cam- 
pus community and the decentralized nature of its governance, such situa- 
tions are more likely to arise for university counsel than for lawyers whose 
clients are traditional (for-profit) commercial enterprises. In the latter case, 
the client can generally be identified as an executive officer or a board 
of directors, or both. While that is also true of colleges and universities, 
within the academy I believe the client may be an individual school or 
department, an individual faculty or staff member, or even a student. 
Others stretch this theory even further, to include alumni organizations 
and other satellite enterprises such as foundations on the institution- 
related ‘‘client list.’’25 

The stance an institution takes on identifying the client is thus an 
important operational aspect of legal representation, having major implica- 
tions in litigation. It is irrevocably linked to the attorney’s role across- 
the-board, and it must be addressed and managed with great care.?6 

Spokesman: Just as attorneys function within the institution as 
managers, they often function as liaisons to the world beyond the cam- 
pus. Litigation is one facet of this function, but there are others. It is not 
uncommon for counsel to deal with federal, state and local legislators, 
or with representatives of the executive branches of federal, state and local 
government. Significant amounts of the attorney’s time are consumed by 
official inquiries, audits, and compliance visits from regulatory agencies 
and quasi-governmental organizations such as accrediting bodies and 
athletic associations. Public relations overtones arise when counsel become 
involved in media contacts and other disclosures of information, but the 
role of spokesman for a client is nonetheless a traditional one for at- 
torneys.?7 





28 Auerbach, Can Inside Counsel Wear Two Hats? 62 Harv. Bus. REv. 82 (1984). 
‘‘When counsel is actively involved in strategic planning, the identification of the ‘client’ 
can become very difficult. Clearly, counsel’s client is the corporation. But who is the 
surrogate for the corporation?’’ Id. at 82. 

26 Aronson, Conflict of Interest, 52 WasH. L. REv. 807 (1977). 

Does the lawyer represent the president, the board of regents, the student body, 

or the state tax payers? If conflicts develop among these groups, is there an 

automatic duty to represent a particular segment, or may the lawyer choose those 

whom he believes to be acting in the best interests of the university as an entity 

. . . [T]he questions reveal how important it is that an attorney for such an 

entity not identify too closely with any one individual or group, and that he 

ensure that groups whose interests he chooses not to represent are made aware 

of his position and the need for independent legal representation. 

Id. at 850-851. 

27 Cardozier, Using Attorneys Wisely, 27 AGB REPORTS 17 (1985). 

Presidents and trustees must rely on lawyers for legal advice but they should 

not delegate to attorneys the authority to make administration and meeting deci- 
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Finally, of course, in negotiations with vendors, contractors, donors, 
joint venturers and other third parties outside the campus, attorneys are 
important links between the academic and non-academic communities. 

There remain many unsettled issues. On a college campus, everybody 
‘‘wants to help’’ and gratuitous advice can usually be had from multiple 
sources. This can raise the converse of the question ‘‘Who is the 
client?’’—the sometimes confusing question, ‘‘Who is the lawyer?’’ It is 
a question which is frequently unsettled, but it should never be allowed 
to stay unsettled very long. At larger institutions, particularly, many 
administrative functions are performed by persons who have law degrees 
but who do not function as lawyers. (Personnel representatives, interna- 
tional student advisors and affirmative action officers are examples.) In 
these circumstances, some confusion on the part of faculty and staff 
members about the role of legally-trained administrators is probably 
inevitable, and counsel must strenuously, even relentlessly, resist fragmen- 
tation of the role of university counsel. Consistency may be the hobgoblin 
of little minds but it is vitally important to the legal health of the corporate 
client. It cannot be maintained if responsibilities of counsel are encroach- 
ed upon by persons not administratively or professionally accountable to 
counsel. 

Another unsettled question on some campuses is the matter of access 
to counsel. For the institution served exclusively by retained counsel, some 
restrictions on access may be a practical necessity. Yet, where in-house 
counsel are present, an ‘‘Open Door’’ policy is often to be preferred, though 
_ it occasionally consumes time with frivolous concerns. Restrictions upon 
access to counsel place the burden of deciding whether a legal problem 
exists upon the person least able to decide, the dean or administrator who 
chooses to call (or not to call) the lawyer. Total absence of restrictions 
presents time-management problems. In the final analysis, some balanced 
approach is usually needed to avoid the dangers of extremes. 

Some institutions rely upon their attorneys for non-legal advice—a 
practice which confuses roles and which is a mistake in my view.?* Ask- 
ing most lawyers for financial advice or advice on matters of academic 
policy is equivalent to asking the proverbial man on the street. This is 





sions that certain attorneys might not be qualified to make and for which they 
ultimately are not responsible . . . Don’t forget that an attorney is qualified to 
deal with legal matters but is not necessarily qualified to deal with other aspects 
of the question, such as press relations, faculty and student relations, and con- 
tact with other interested parties. 
Id. at 17. 

28 Grier, supra Note 24. 

The role of counsel is basically to assist the board, the president, and senior 
administrators in making informed judgments. In this role, the attorney is first 
and foremost a resource—and only rarely and unusually an actual member of 


the group rendering a judgment on the matter at hand. 
Id. at 10. 
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not to say that such advice should never be sought or given, only that 
it is layman’s advice and should be perceived as such and accorded less 
weight than the lawyer’s professional advice.?° For example, when a lawyer 
is assigned ex officio to be a member of a standing campus committee, 
an opportunity is presented to counsel for early exposure to potentially 
troublesome policy decisions. This argues strongly in favor of such par- 
ticipation by lawyers as committee members in the affairs of the campus 
community.*° However, there is a risk that laymen on the committee will 
give undue deference to the lawyer’s views—a practice which should 
plainly be avoided. A conscious effort must therefore be exercised at times 
to confine the advice of lawyers to legal questions. 

If examinations of theory and practice do not reveal a ‘‘grand unified 
theory’’ of the proper role for counsel on campuses everywhere, they do 
at least reveal some basic attributes which college and university counsel 
should exhibit: their advice should be thorough, ethically impeccable, 
knowledgeable, prompt and consistent; their written opinions should 
include citations to their statutory and common law sources; their problem- 
solving tactics should be practical, even if unpopular; and their preven- 
tive advice should not only be timely but should reflect a constant com- 
mitment to be aware of current legal developments of importance to the 
client. Of course counsel must be accessible and able to communicate ef- 
fectively with the client as well as with adversaries and other third parties. 

Their effectiveness will be keyed in part to their skill in knowing how 
to operate on campuses—an often unnoticed common denominator of a 
successful university practice. There will be times, for example, when 
the lawyer’s advisory role will be to flash a red stop signal and thus to 
prevent a statutory violation or some other problem. Much more often, 
however, the lawyer’s role is to facilitate the accomplishment of an 
institutional objective in a way consistent with the law. The red light func- 
tion is important, but the green light should shine more often. This point 
was well-stated a decade ago by John E. Corbally, Jr., then president of 
the University of Illinois (now president of the MacArthur Foundation): 





29 Trachtenberg, Ethics and the Law: When is Legal Advice Good Advice?, Remarks 
at the Meeting of the American Association of University Administrators, National Assembly 
XIV, New Orleans, LA (June 18, 1985), 

To return to the point: Legal advice is not in most instances controlling of an 
issue. This is something the lawyer understands, but the non-lawyer may not 
fully appreciate. The result is, I fear, that administrators sometimes place more 
weight than is merited on the lawyer’s advice—perhaps more than the lawyer 
intended. My fourth caveat is therefore: legal advice is usually only one type 
of advice necessary in making a management decision, give it the weight it 
deserves—and no more. 
Id. (emphasis added). 

30 Wright, Get Into University Law: Counselor Gives College Law an A, 2 THE Com- 
PLEAT LAWYER 29 (1985). 

Learn the quirks of your client. Immerse yourself in learning how an educa- 
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By and large, a university attorney is and needs to be a conservative voice 
in the management team. Particularly as he meets his responsibilities in what 
I call ‘‘preventive law,’’ he will raise questions about processes and pro- 
cedures and the nature of commitments. His colleagues will often consider 
him obstructive and will press for more and faster action than he will sup- 
port. I find this quest for prudence an extremely important element in a 
management discussion, just as I find it important to have within that discus- 
sion one or two individuals with neither much understanding of nor liking 
for the restrictions of reality. But I do not seek this latter characteristic in 
my legal counsel.* 


This summation is as eloquent as it is terse, and it is even more 
accurate in the modern campus setting than it was a decade ago. In this 
twenty-fifth year of service to colleges and universities by the National 
Association of College and University Attorneys, and from my own van- 
tage point as a former partner in a private law firm and more recently 
as General Counsel for a large public institution, I can say that college 
and university attorneys as a class fulfill these standards admirably and 
are fast becoming recognized for what they are—paradigms found. 





tional institution works. Develop an awareness of the institutional functions of 
campus-wide committees, faculty senates and student body organizations, 
administrative structures, and institution executives. An acceptance and 


understanding of the way a college operates is.crucial to effective representation. 
Id. at 31. 


31 See note 10, supra. 
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APPENDIX A 


ILLUSTRATIVE LisT OF SUBJECTS HANDLED 


Admiralty 

Admissions 

Advertising 

Affirmative Action 

Agency 

Alcohol 

Alumni Relations 

Annuities and Annuity Trusts 

Antitrust 

Arbitrage 

Arbitration (labor and construction) 

Arrests 

Assaults 

Athletics 

Automobiles 

Bailments 

Bankruptcy 

Battery 

Bonds 

Borrowing 

Bullard-Plawecki Act 

By-laws 

Cemeteries 

Civil rights 

Collective bargaining 

Communications law (licensing, violations) 

Condominiums 

Conflicts of interests 

Conflicts of law 

Consortiums (taxes, powers, agreements) 

Constitutional law—including 

Federal: 1st Amendment—speech, association, assembly, religion. 
4th Amendment—search, seizure 
9th Amendment—privacy 
11th Amendment—federal jurisdiction immunity 
14th Amendment—due process, equal protection 
State: Attorney General 

Auditor General 
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Autonomy 
Borrowing 
Extension of credit 
Licensing agencies 
Construction Contracts—review and preparation 
Copyrights—grants and licenses, Fair Use, reproductions, registra- 
tions 
Corporations 
Criminal law 
Defamation 
Discrimination—students and employees 
Divorce—staff benefits problems 
Domicile—residency for tuition 
Drugs 
Due process 
Easements 
Employment—taxes, union, discrimination, termination, grievances, 
pensions, other benefits, wages, wage assignments, FLSA, Equal 
Pay Act, management prerogatives 
Equity 
Estates 
Estoppel 
False Arrests 
FERPA (Buckley Amendment) 
Financing statements 
Fraud 
Freedom of Information Act 
Garnishments 
Gifts—tax consequences, documents, policies 
Governance 
Grievances and grievance procedures 
Guarantees 
Hazardous wastes and substances 
Hospitals 
Human Subjects research 
Indemnity 
Independent contractors 
Immigration 
Injunctions 
Insurance 
Investments—statutory and other constraints 
Judgments 
Know-how: protecting technology 
Labor relations 
Landlord/tenant—evictions, leases, regulations 
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Legislation 

Libel 

Licensing 

Liens 

Limitations of actions 
Literary and artistic property 
Litigation 

Lobbying 

Malpractice 

Mandamus 

Mortgages 

Negligence 

Nuisance 

Oil and Gas 

OSHA 

Open Meetings Act 

Parking 

Partition (real property) 
Partnerships 
Patents—ownership, licensing, infringement, misuse 
Pensions 

Placement and counseling 
Political activity 
Policies—drafting, redrafting, interpretation 
Pooled Income Funds 

Postal regulations 

Principal and agent 

Private foundations 

Privacy 

Privilege 

Process 

Promissory notes 
Property—real and personal 
Publishing 

Quiet title actions 
Regulations 

Releases 

Research 

Restitution 

Search and seizure 

SEC 

Secured transactions 
Securities 

Sexual harassment and discrimination 
Shareholder rights and obligations 
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Slander 

Social Security 

Solicitation (gifts) 

Statutes—drafting, interpreting 

Students—academic and disciplinary decisions, dismissals, 
discrimination, financial aid, grades, grievances, housing, organiza- 
tions, residency, taxation of stipends/awards/fellowships, use of 
facilities 

Subpoenas 

Sunshine laws—federal and state 

Taxes—foreign, federal, state, city, income, estate, gift, excise, sales, 
use, Single Business Tax, intangibles, property 

Torts 

Trademarks—use and registration 

Treaties—tax and other 

Trespass 

Truth-in-lending 

Trusts 

Unemployment compensation 

Unfair competition 

Unfair labor practices 

Uniform Commercial Code 

Unions 

Unitrusts 

Unrelated business taxable income 

Use of facilities—peddling, religious groups, student groups, political 
activity 

Usury 

Wages and hours 

Waivers 

Warranties 

Wills and will contests 

Withholding taxes 

Witnesses and evidence 

Work Study 

Workers’ Compensation 

Writs 

Wrongful death 

X-rated movies 

Zoning 








SHALL THE TRUCE BE UNBROKEN? 
New Jersey v. T.L.O. 
AND HIGHER EDUCATION 


MICHAEL L. KELLER* 


This article was selected as the best law student article submitted for 
NACUA’s first annual National Legal Writing Competition. 


I. INTRODUCTION 


On January 15, 1985 the United States Supreme Court announced its 
eagerly awaited decision in New Jersey v. T.L.O. The case involving the 
warrantless search of a student’s purse by a high school vice principal 
presented the Court with its first opportunity to address the scope of the 
fourth amendment in the educational environment. By holding that school 
officials may conduct warrantless searches of their pupils on the basis of 
‘‘reasonable suspicion,’’? the Court may or may not have provided useful 
guidance for school authorities.* It did, however, reflect a continued shift 
in the judicial view of the constitutional protection afforded by the fourth 
amendment.‘ 

It is a matter of great concern to those employed in higher education 
as to whether T.L.O. will have any impact upon the operation of colleges 
and universities. It has been noted that at the present a ‘‘tentative truce 
frequently exists’’> on campuses in the area of regulating student drug 





* Judicial Clerk, United States Court of Appeals, Fourth Circuit; B. A., 1967, Morris 
Harvey College; M.A., 1974, J. D., 1985 West Virginia University. 

1 New Jersey v. T.L.O., 105 S. Ct. 733 (1985). 

2 Id. at 743. 

3 Justice Brennan, in dissent, described the standard as ‘‘amorphous’’ and ‘‘likely 
[to] spawn increased litigation and greater uncertainty among teachers and administrators."’ 
Id. at 756. 

4 Stewart, And in Her Purse the Principal Found Marijuana, ABA JourNAL, February 
1985 at 51, 54. 

5 Olivas & Denison, Legalization in the Academy: Higher Education and the Supreme 
Court, 11 J. Cott. & U.L. i, 28 (1984). 
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and alcohol use. It is reasonable to assume that this truce would be upset 
if T.L.O. were read to permit, or to encourage, or to mandate greater 
scrutiny of student life by college administrators and campus police. 

This article does not aspire to be a comprehensive examination of the 
fourth amendment in the educational environment. Rather, the goal of this 
article is to explore the extent of the threat to the truce posed by T.L.O. 
To this end it will briefly consider both the rationale the Court utilized 
in its decision and the existing legal doctrine relating to campus search 
and seizure. In contrasting these two elements some reasoned specula- 
tion will be attempted on the possible relationship, if any. 

The author recognizes that it can be plausibly maintained that T.L.O. 
is purely a public education decision with absolutely no application to 
higher education. This view has a seductive appeal and can be logically 
supported by the internal structure of the opinion. The author believes, 
however, that it would be shortsighted to assume that T.L.O. is irrelevant 
to higher education. The fourth amendment philosophy embodied in 
T.L.O. appears much closer to the widely permissive campus search opi- 
nion of Moore v. Student Affairs Committee of Troy State University*® than 
it does to the usually cited and much more restrictive case of Smyth v. 
Lubbers.’ The possibility that T.L.O. is a preview of a total reassessment 
of search and seizure doctrine throughout the entire educational sphere 
cannot be ignored. ; 

Finally, this article will suggest that colleges and universities must 
use this interval of uncertainty to re-evaluate and re-articulate their own 
fundamental policies and attitudes. The possibility that the search authority 
of college administrators could be lawfully expanded does not require those 
administrators to use that authority. Higher education has the power, either 
through unilateral policy or by encouraging state action, to set standards 
higher than the law requires. The ability to establish such standards is 
an attribute of an entity fully aware of its own nature. The true impact 
of T.L.O. on higher education may well be a compelled internal examina- 
tion of institutional ideals that will clarify that nature. 


Il. NEW JERSEY v. T.L.O. 


The case originated on March 7, 1980 when a teacher at Piscataway 
High School discovered two female students smoking cigarettes in the 
school restroom. The two girls were taken to the vice principal, Theodore 
Choplick. The student identified as T.L.O. maintained that she had not 
violated the school regulations against smoking on campus. Furthermore 
she denied that she smoked at all. In response the vice principal demand- 
ed to inspect T.L.O.’s purse. Cigarettes were immediately discovered as 
soon as the purse was opened. More significantly, however, Choplick 





6 Moore v. Student Affairs Comm. of Troy St. Univ., 284 F. Supp. 725 (M.D. Ala. 1968). 
7 Smyth v. Lubbers, 398 F. Supp. 777 (W.D. Mich. 1975). 
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observed cigarette rolling papers. Based upon his experience that such 
papers were often used as drug paraphernalia he resumed the search of 
the purse. This second extended search revealed marijuana as well as an 
index card record that strongly suggested the student was involved in drug 
sales.® 

As a result of the discovery, state juvenile charges were brought in 
addition to the administrative sanctions imposed for violation of school 
regulations. T.L.O. sought to have the drug discovery suppressed in the 
delinquency hearing as the product of an illegal search. The juvenile court 
denied the motion to suppress and the appeals process ensued. The prin- 
cipal issue on appeal was, initially, whether the exclusionary rule should 
be applied to juvenile proceedings. It was on that point that the case first 
reached the United States Supreme Court.1° 

The Court proved unwilling’: or unable to come to terms with the 
suppression issue. It set the case for reargument on the question of the 
limits, if any, the fourth amendment places on school authorities.'2 With 
the issue now stated in the terms it wished to address, the Court concluded 
that the search of T.L.O.’s purse’? fully comported with fourth amend- 
ment ‘‘reasonableness’’ within the limits of public education.‘ 

The majority’s reasoning in T.L.O. embodied what is rapidly becom- 
ing the principal strain of the Supreme Court’s fourth amendment 
jurisprudence. It essentially invoked a balancing test which weighs the 


interest of the individual in maintaining privacy against a purported state 
interest in the intrusion.'5 Increasingly, the reasonableness of a search is 
determined not through recourse to established standards, but rather 
through a strict comparison of the value of the interests involved. 

The Court found initially that public school officials ‘‘act in fur- 
therance of publicly mandated educational and disciplinary policies. . . .’’*® 





8 T.L.O., 105 S. Ct. at 737. 

9 Id. at 738. 

10 Id. 

11 Yale Kamisar has suggested that five votes could not be found to deny the applica- 
tion of the exclusionary rule, so the Court was forced back to the underlying issue of the 
reasonableness of the search itself. Stewart, supra note 4 at 54. 

12 T.L.O. at 738. 

13 This case has commonly and erroneously been referred to as a locker case. A com- 
panion case involving lockers had been severed before TLO reached the Supreme Court. 
The Court, therefore, declined to decide the privacy expectations that exist in a school- 
furnished locker. T.L.O. at 105 S. Ct. n.5. 

This refusal may seem a bit coy in the light of the Court’s effort to seize broader issues 
than were originally presented by the case. It is difficult at any rate to believe that a student 
would have a greater privacy expectation in a locker than in a purse. 

14 Id. at 746-47. 

18 Id. at 742-43. The dissent’s position that the state has no independent legitimate 
interest and that any balancing should be between privacy and the social cost of rejecting 
that privacy seems to be a fading ideal. See id. at 755, n.5. 

16 Id. at 741. 
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In carrying out these policies the administrators act as fully accredited 
representatives of the state. As a consequence, there can be little question 
that the fourth amendment applies in this area of state action. From this 
determination, however, also flows a valuable state interest that cloaks 
school officials. This interest is applied in the balance to determine the 
reasonableness of the intrusion. 

By basing the school’s authority to search upon its duty to carry out 
democratically created social policy, the Court was allowed to recognize 
the existence of a student’s privacy interest while sustaining a warrantless 
search on less than legal ‘‘probable cause.’’ This line of thought also al- 
lowed the Court to dispense with the traditional justification for school 
discipline—in loco parentis’’ while surrendering nothing of the author- 
ity the old concept contained. 

Characterizing the interests in school searches as vital public policy 
which is to be weighed against some largely unspecified level of student 
privacy expectation virtually ensured that most searches of a student’s per- 
sonal property or possessory area would be constitutionally sustainable. 
The Court also disposed of any potential need for a search warrant as well 
as the usual sine qua non of reasonable warrantless searches—‘‘probable 
cause.”’ 

The Court rested its conclusions in the special nature of the school 
environment. In the majority’s view, the special setting rendered a war- 
rant requirement ‘‘unsuited to the school environment.’’'* Carrying the 


special circumstances position even further the Court held that the school 
environment 


requires some modification of the level of suspicion . . . needed to justify 
a search. Ordinarily a search—even one that may permissibly be carried out 
without a warrant—must be based upon ‘‘probable cause’’ to believe a viola- 
tion of the law has occurred. . . . However ‘‘probable cause’’ is not an ir- 
reducible requirement of a valid search.'® 


In the Court’s new formulation, the search of a student is justified 
at its inception when there are ‘‘reasonable grounds for suspecting that 
the search will turn up evidence that the student has violated either the 
law or the rules of the school.’’?° The supposed virtue of this diminished 
justification for a constitutional search is that it will ‘‘spare teachers and 
school administrators the necessity of schooling themselves in the niceties 
of probable cause... .’’?1 





17 The Court recognized that in loco parentis inconsistent with ‘‘contemporary reality 
and the teachings of . . . [the] Court.” Id. at 741. As a justification for school authority based 
upon a delegation of power, it is inconsistent with compulsory attendance laws. Id. 

18 Id. at 743. 

19 Id. 

20 Id. at 744. 

21 Id. As the dissent observed, it is difficult to understand what ‘‘niceties’’ concerned 
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One need not necessarily agree with Justice Stevens’ mournful cry 
in dissent that the fourth amendment has been made meaningless in the 
school context.?? It is clear, however, that the extent of constitutional pro- 
tection against search and seizure enjoyed by public school students has 
been substantially altered. The broader question remains, however, as to 
whether the reduced scope of the fourth amendment applies only to 
elementary and secondary pupils or whether the impact will also be felt 
among higher education students. 

It is quite possible and even rational to read T.L.O. as purely a — 
school decision. Higher education arguably presents a substantially dif. 
ferent set of concerns that are present in the lower levels of the adie 
tional system. The most distinctive feature of public education— 
compulsory attendance with its handmaiden of disciplinary problems— 
is lacking at the college level. Personal safety of students or teachers is 
not a pressing concern of the same magnitude outside of K-12 education. 
It could therefore be argued that the factual environment that justified 
T.L.O. is missing in higher education. 

Some additional support for the position that T.L.O. is inapplicable 
to the college setting may be derived from the structure of the opinion 
itself. It is clear, for example, that at least three of the six justices who 
either joined in the majority opinion or concurred in judgment placed great 
weight on the fact that the public schools were at issue.”* It is far from 
certain that they would apply the same reasoning if an institution of higher 
learning had been involved. 

Nevertheless, the decision in T.L.O. must not be dismissed in isola- 
tion as irrelevant to higher education. It must be placed in the context 
of a shifting fourth amendment analysis that could signal changes far 
beyond those already accomplished. If the principal cases that have defined 
the scope of the fourth amendment in campus life are stripped to their 
philosophical underpinnings and contrasted with the theory embodied in 
T.L.O. it is possible to see a process of fourth amendment re-interpretation. 


It would be naive to expect higher education to remain isolated from this 
process. 


Il]. HiGHER EDUCATION AND THE FOURTH AMENDMENT 


Fourth amendment concerns in the college setting have largely focused 
on the issue of dormitory rooms. Of course, students in higher education, 





the majority after Illinois v. Gates, 103 S. Ct. 2317 (1983). The Gates court determined that 
probable cause would no longer be determined in a rigid technical manner. Instead it man- 
dated an approach using the ‘‘totality of the circumstances’’ in a “‘fluid’’, ‘practical,’ and 
‘‘nontechnical’’ manner. 105 S. Ct. at 756. 

22 Id. at 767. 

23 Justices Powell and O’C. _nor noted that the “‘special characteristics of elementary 
and secondary school’’ produced lower expectations of privacy. Id. at 747. In a similar vein 
Justice Blackmun rested his concurrence on the government’s obligation to protect those 
it ‘compels to attend school.’’ Id. at 750. 
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like their public school counterparts, have privacy interests in other areas 
that could raise questions of lawful search (i.e., bookbags, lockers, study 
carrels). The measuring point has remained, however, on the dormitory 
room as the most conspicuous area in which attempted search and seizure 
activities by college authorities have collided with claims of protected 
privacy interests. 

Initially, it should be noted that the state of fourth amendment law 
on college campuses is roughly comparable to that of public education 
before T.L.O. There is no definitive Supreme Court interpretation of the 
issues involved.?* The existing doctrine is largely a product of district court 
and court of appeals decisions. 

The first major case to address the issue was the 1968 decision of Moore 
v. Student Affairs Committee of Troy State University.25 The dispute in- 
volved a warrantless search of a student’s dormitory room conducted by 
the Dean of Men accompanied by two agents of the Alabama State Health 
Department. The search had been triggered by an earlier conference be- 
tween the Dean and the local chief of police where a tip from ‘‘reliable 
informers’’ suggesting the presence of drugs was passed to the college 
authorities.?¢ 

After drugs were indeed discovered in the dormitory room, 
disciplinary actions were instituted against the students involved. A 
challenge to the constitutionality of the search was dismissed by the district 
court that invoked a line of reasoning that again sounds strikingly familiar. 


College students who reside in dormitories have a special relationship 
with the college involved. . . . The college does not stand strictly speaking 
in loco parentis to its students, nor is its relationship purely contractual in 
the traditional sense. The relationship grows out of the peculiar and 
sometimes competing interests of college and student. A student naturally 
has the right to be free of unreasonable searches and seizures and a tax- 
supported public college may not compel a ‘‘waiver’’ of that right. . . . The 
college on the other hand, has an ‘‘affirmative obligation’ to promulgate 
and enforce reasonable regulations designed to enforce campus order and 
discipline and to promote an environment consistent with the education pro- 
cess.?7 


After discovering the existence of both a special relationship and com- 
peting interests that were relevant in a determination of a legitimate search, 
the court also considered the required level of suspicion that authorities 
must possess. 


The constitutional boundary line between the right of school authorities to 





24 Washington v. Chrisman, 455 U.S. 1 (1982) may provide hints but it is not a full 
statement on fourth amendment law in higher education comparable to T.L.O. 

28 284 F. Supp. 715 (M.D. Ala. 1968). 

26 Id. at 728. 

27 Id. at 729. 
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search and the right of a dormitory student to privacy must be based on 
reasonable belief on the part of the college authorities that a student is using 
a dormitory room for a purpose which is illegal or would otherwise seriously 
interfere with campus discipline. . . . 


This standard of a ‘‘reasonable cause to believe’’ . . . is lower than the 
constitutionally protected criminal law standard of ‘‘probable cause.”’ This 
is true because of the special necessities of the student-college relationship.?* 


There is a substantial similarity between the rationale used in T.L.O. 
and the district court’s reasoning in Moore. In the early 1970s, however, 
Moore represented a position that found little favor with other federal courts 
seeking to define the proper scope of the fourth amendment on campus. 
The Fifth Circuit Court of Appeals, for example, imposed an almost im- 
mediate limitation on the doctrine. The court held in Pizzola v. Watkins?® 
that that the authority to search on less than probable cause could not be 
delegated to third parties such as police officers who might wish to search 
for evidence of criminal activity.*° 

The entire Moore rationale was soundly repudiated in 1°75 by a 
Michigan district court in Smyth v. Lubbers.*1 The Lubbers court in- 
validated a warrantless dormitory search conducted by campus police. It 
found no merit in the college’s assertion of a consensual right of entry 
contained in the residency contract.*2 More importantly, the court also 
rejected any argument that the college environment created any special 
characteristics that would justify intrusion into the ‘‘core”’ protection of 
the fourth amendment.3* 

The court in Lubbers left no doubt that it considered warrantless 
searches of dormitory rooms as invasions of the most fundamental of con- 
stitutional guarantees. In characterizing the nature of the privacy expect- 
ation in a dormitory room the court held, in an oft-quoted phrase, that 
‘the plaintiff’s dormitory room is his house and home for all practical 
purposes and he has the same interest in the privacy of his room as any 
adult in the privacy of his home or dwelling.’’*4 

Having rejected the special circumstances argument from Moore, the 
Lubbers court also repudiated the ‘‘reasonable cause’’ justification for 





28 Id. at 730. 

29 Pizzola v. Watkins, 442 F.2d 284 (5th Cir. 1971). 

30 Id. at 289. The T.L.O. majority did not directly decide the question of delegation 
but it strongly suggested that its ‘‘reasonable suspicion’’ standard would not apply if school 
authorities conducted searches in direct conjunction with law enforcement officers. T.L.O., 
105 S. Ct. at 744, n.7. 

31 Lubbers, 398 F. Supp. 777 (W.D. Mich. 1975). 

32 Id. at 786. 

33 Id. at 789. The court, in effect, denied that higher education possessed a substan- 
tial need to impose discipline upon its students. Id. at 785-86. 

34 Id. at 786. This key element in the Lubbers decision is a creation of uncertain paren- 
tage. The only authority the court cited was a Michigan statute establishing the dormitory 
room as the student’s residence for voting purposes. 
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searches. In its place the court insisted upon the full panoply of fourth 
amendment protections—a warrant issued by a neutral magistrate on a clear 
showing of probable cause.** 

The Lubbers decision rather than Moore became the principal case 
in this area during the mid to late 1970s. Its firm demand for strict stan- 
dards in search and seizure matters arguably comported with both the 
national mood and the mainstream of judicial thought on the fourth amend- 
ment. Linked with the oft-quoted Tinker v. Des Moines Independent Com- 
munity School District** noble sentiment of constitutional rights inside 
the schoolhouse gate, the Lubbers ruling attracted support in other 
jurisdictions*’ while Moore seemingly faded from the scene. 

The essential question now is whether Lubbers remains the standard 
or whether T.L.O. should be seen as an indication of a new direction. 
Clearly the two decisions are substantially incompatible. Equally clear, 
however, is the fact that the Supreme Court has never sanctioned Lubbers 
or any other position on fourth amendment guarantees on college cam- 
puses. Given the present Court’s apparent determination to place its im- 
primatur on the application of the fourth amendment in as many areas 
as possible,** it can not be supposed that this omission will continue 
forever. 

If the Court is presented with a situation involving a college search, 
will it follow a rationale similar to the Lubbers court or will it reject that 
approach as part of an historically discredited fourth amendment analysis? 
A definitive answer is, of course, impossible but there is now a substan- 
tial basis for reasoned speculation. 


IV. CROSSCURRENTS 


Regardless of what position the Supreme Court eventually adopts on 
campus searches there are some issues that now seem so settled as to be 
virtually strawman—dquestions stated by the Court in order to resolve in 
a noble fashion. Even in light of T.L.O. and assuming its broadest applica- 
tion, there is no ground to deny the full application of the fourth amend- 
ment to college campuses. The T.L.O. court concluded that ‘‘state action’’ 
brought public schools within the scope of the fourth amendment.** No 





38 Id. at 790. 

36 Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503 (1969). ‘‘It can 
hardly be argued that either student or teachers shed their constitutional rights . . . 
at the schoolhouse gate.”’ Id. at 511. 

37 See, e.g., Morale v. Grigel, 422 F. Supp. 988, 997 (D.N.H. 1976) where the court 
expressly adopted the Lubbers dormitory room—private home analogy. 

38 The actions of the Court in setting T.L.O. for reargument on the scope of the fourth 
amendment suggests a determination to provide a final constitutional resolution in as many 
search and seizure contexts as possible. This was done even though the Court asserted that 
a clear majority of lower courts had already resolved the issues presented by T.L.O. in a 
manner consistent with its final decision. T.L.O., 105 S. Ct. at 738-39, n.2. 

39 Td. at 741. 
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lesser standard could logically be applied to tax-funded, state-operated 
institutions of higher education. 

The T.L.O. court also rejected a contention that had also concerned 
the Lubbers court—the concept of forced waiver or implied consent to 
search derived from the factual setting.*® Nothing in T.L.O. can be read 
as sanctioning coerced waiver or externally imposed reductions in an in- 
dividual’s expectation of privacy. 

Additionally, although less clear than the points discussed above, 
T.L.O. can be read to strongly suggest that third party searches under an 
educational system standard is still impermissible.*1 Furthermore, a re- 
quirement of ‘‘individualized suspicion’’ may also survive even in the 
school search area.*2 

All of these issues, however, may be reduced to insignificance if the 
primary portion of the analysis which remains focused on the identifica- 
tion and balancing of interests is applied to higher education. It adds 
nothing to students’ constitutional rights to hold that the fourth amend- 
ment protects them when the extent of that protection is determined solely 
be balancing their privacy against a substantial and valuable state interest. 
The prohibition of third party searches is also less significant if educa- 
tional authorities can search for evidence of violation of both school regula- 
tion and law and then use that evidence in any subsequent proceeding.*? 

Of course, should the Supreme Court adopt some variation of Lub- 
bers, the concerns noted above would fade, at least in the area of higher 
education. But in speculating as to the Court’s likely view of the Lubbers 
rationale, two scholars** have found some disquieting hints in the recent 
case of Washington v. Chrisman.*5 

Chrisman involved a student of Washington State University who was 
arrested by campus police outside of his dormitory on a charge of illegal 
possession of alcohol. The arresting officer accompanied the student to 
his room so that he could obtain his identification. The officer did not 
initially enter the room but while standing in the open doorway he 
observed seeds and a pipe on a table eight to ten feet away. The officer 
then entered the room and verified his suspicion that he had observed 





40 Id. See also Lubbers, 398 F. Supp. at 788. 

41 T.L.O., 105 S. Ct. at 742 n.7. 

42 Id. at 744, n.8. The Court does not actually resolve this issue but the reference to 
the need for other alternative safeguards that must be present before a warrantless search 
without individualized suspicion strongly implies that such suspicion will still be mandated 
in most instances. 

43 An issue left unresolved by T.L.O. is whether a violation of the standard set for 
searches by educational personnel should invoke the exclusionary rule. It is therefore at 
least possible that a search could violate even the broad T.L.O. standard and still not require 
exclusion of the evidence in subsequent proceedings. See id. 105 S. Ct. at 739 n.3. 

*4 Olivas & Denison, supra note 5. 

45 Washington v. Chrisman, 455 U.S. 1. 
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marijuana.** The student occupants of the room were arrested and charged 
with possession. 

The Supreme Court resolved the challenge to the search of the room 
on pure ‘‘plain view’’ grounds. It held that the officer’s lawful arrest pro- 
vided justification for his presence in the doorway or even within the room 
itself. Once lawfully present he could act on all incriminating evidence 
within his view.*” 

The criticism of Chrisman has suggested the Court missed an oppor- 
tunity to clarify the current role of Lubbers, Pizzola, and their progeny 
in establishing the privacy interests of college students.** It is quite poss- 
ible, however, that the Court was expressing an opinion through positive 
omission. By deciding Chrisman solely on “plain view’’ grounds the Court 
may well have displayed a lack of commitment to the dormitory room— 
private home analogy that characterizes Lubbers. At a minimum, the failure 
to accord any special weight to the privacy interests in the room argues 
against the rigid procedural guidelines mandated by the Lubbers court. 

It must also be recognized that the philosophical analysis embodied 
in the Court’s most recent fourth amendment cases is much more consis- 
tent with the rationale in Moore than with the opinion expressed in Lub- 
bers. The standard setting Court of the mid 1970s with its strong preference 
for warrants issued on probable cause** has been supplanted by the in- 
terest balancing court of T.L.O.5° It seems increasingly unlikely that the 
Lubbers view of strict, inflexible standards would find favor with today’s 
Court. 

There is admittedly no indication whatsoever that the Court considered 
Moore while preparing its T.L.O. opinion. There is, however, a substan- 
tial argument to be made that a Supreme Court opinion on higher educa- 
tion protection under the fourth amendment would be more likely to em- 
body the position of the Moore court rather than that of Lubbers. Consider, 
for example, three key elements that are discussed in Moore, Lubbers, and 
T.L.O.: 


(1) the existence of special characteristics that create competing interests 
in fourth amendment considerations; 

(2) the importance of interest balance in determining the reasonableness 
of a search; and 

(3) the possibility of sustaining a search on some standard less than prob- 
able cause (i. e., ‘‘reasonable suspicion’’). 





46 Id. at 3-4. 

47 Id. at 9. 

48 Olivas & Deriison, supra note 5 at 31. 

49 2 W. LAFAvE, SEARCH AND SEIZURE 4.1 (1978 & Supp. 1980). 

5° T.L.O. is arguably a product of the same philosophy that produced two of the most 
influential cases in recent fourth amendment jurisprudence. United States v. Leon, 104 S. 
Ct. 3405 (1984) established a ‘‘good faith’’ exception to the exclusionary rule while Illinois 
v. Gates, 103 S. Ct. 2317 (1983) abandoned rigid tests for probable cause in favor of a ‘‘fluid’’ 
“totality of the circumstances’’ theory. 








1985] NEW JERSEY v. T.L.O. 425 


The majority in T.L.O. found the origin of a ‘‘special relationship’’ 
in the fact that public schools are a reflection of ‘‘publicly mandated educa- 
tional . . . policies.’’5* If these policies can create a ‘‘special relationship’’ 
is their scope logically limited to elementary and secondary schooling? 
Are not tax supported state institutions equally an embodiment of state 
policy? The Moore court believed this to be true and found a state im- 
posed ‘‘affirmative obligation’’s? to preserve an educational environment. 

The Lubbers court flatly denied the existence of a special relationship 
arising from college enrollment. In reaching this conclusion it placed great 
weight on the fact that most college students were adults and did not re- 
quire the same level of supervision as public school students.*% 

The difficulty with the Lubbers rationale is that it seemed to assume 
that the only justification for a ‘‘special relationship’’ was some variant 
of in loco parentis. The Moore court, however, had openly admitted that 
in loco parentis was inapplicable. Under both Moore and T.L.O. the age 
of the student is largely irrelevant since the ‘‘special relationship’’ is 
created by the nature of the educational mission rather than the physical 
maturity of the participants. 

T.L.O. seems fully consistent in this area with Moore. By relying upon 
public policy rather than parental delegation as a source of the educational 
systems authority, T.L.O. simultaneously seems to clash with Lubbers and 
support Moore. 

From the ‘‘special relationship’’ the concept of balancing the com- 
peting interests naturally flows. The Moore court had recognized the ex- 
istence of a valid student interest but demanded it be weighed against the 
college’s ‘‘affirmative obligations’’55 to preserve an orderly educational 
environment. In contrast, the Lubbers court acknowledged the existence 
of a college’s interest in enforcing laws and regulations, but, by characteriz- 
ing student privacy interests as ‘‘compelling,’’ it effectively negated any 
effort at balancing.5¢ 

Again there is more similarity with Moore in T.L.O. than with Lub- 
bers. The T.L.O. court began its discussion of ‘‘reasonableness’’ with an 
inquiry into balance.*” In this regard Lubbers seems thoroughly in conflict. 

The need to balance competing interests in the context of a special 
setting led the Moore court to the conclusion that college officials could 
base their actions on ‘‘reasonable belief.’’5* In a directly contrary view, 





T.L.O. 105 S. Ct. at 741. 

Moore, 284 F. Supp. at 729. 
Lubbers, 389 F. Supp. at 789-790. 
Moore, 284 F. Supp. at 729. 

Id. 

Lubbers, 389 F. Supp. at 790. 

57 T.L.O., at 740. ‘“‘On one side of the balance are arrayed the individual’s legitimate 
expectations of privacy and personal security; on the other, government's need for effective 
methods to deal with breaches of public order.’’ 

58 Moore, 284 F. Supp. at 730. 
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the Lubbers court denied that state searches aiming at uncovering evidence 
of wrongdoing by a specific individual could be constituticnally conducted 
on anything less than ‘‘probable cause.’’5® 

In its reasoning the Lubbers court placed great emphasis on the fact 
that the search conducted had been a specifically targeted intrusion rather 
than a routine administrative inspection.*° The implication was clearly 
that only administrative searches with other safeguards to protect privacy 
may be conducted without probable cause. This distinction may have been 
considerably weakened by the Supreme Court’s use of authority in T.L.O. 

The Court relied heavily on Camara v. Municipal Court** in develop- 
ing the T.L.O. opinion. Camara, however, is essentially an administrative 
search case. If Camara can be read to justify a focused search on less than 
probable cause even though the search is not administrative in nature, 
then the Lubbers distinction loses its force. Certainly it appears from T.L.O. 
that the reduced justification for a search to ‘‘reasonable suspicion’’ has 
more to do with the special circumstances—public policy analysis than 
it does with the nature of the search being conducted. 

In the light of these points, consider the following hypothetical ex- 
ample. A resident supervisor of a college dormitory observes a student 
whose behavior seems suddenly erratic, whose moods appear disjointed. 
The college has had indications that an expanding drug abuse problem 
exists on campus. The supervisor hears gossip to the effect that the stu- 
dent in question is ‘‘doing and dealing.’’ The supervisor then appears at 
the student’s room door at a reasonable hour and demands to inspect the 
room. Inside the room a quantity of cocaine is discovered. 

Probable Cause? Probably not. 

Search warrant? Obviously no. 

Can we assume that in a college disciplinary hearing or subsequent 
criminal proceedings against the student, the failure of the supervisor to 
obtain a search warrant would render the cocaine a product of an illegal 
search? Under Lubbers the answer would be clearly yes. However, national 
attitudes have changed since 1975, when Lubbers was decided. The 1970s 
was a period of expanding rights for individuals between the ages of eigh- 
teen and twenty-one; a process illustrated by the extension of voting rights 
through the twenty-sixth amendment and the general movement toward 
lowering the legal drinking age. Now, however, the historical forces seem 
to have reversed flow, as witnessed by the recent national effort to raise 
the drinking age back to twenty-one. There has also been an increase in 
societal awareness and concern about the extent of the drug problems in 
our country. Coupled with an altered focus on the fourth amendment’s 


proper application we now have a situation where the answer is less 
certain. 





59 Lubbers, 389 F. Supp. at 786-788. 
so Id. 


61 Camara v. Municipal Court, 387 U.S. 523 (1967). 
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The decision in T.L.O. does not in itself mandate any change in higher 
education law but it does strongly suggest that such a change would be 
favorably considered at the highest court. At a minimum, T.L.O. should 
introduce enough uncertainty into fourth amendment analysis to require 
that institutions of higher education reexamine their fundamental institu- 
tional values. 


V. CONCLUSION 


This article began with an inquiry into whether the ‘‘truce’’ that ex- 
ists between students and institutions in the area of campus searches is 
threatened. If that ‘‘truce’’ is based only on a strict, legally mandated set 
of rights and responsibilities well rooted in case law, then it may well 
be in jeopardy. Even if T.L.O. has no direct application, even if it is never 
cited in the context of higher education, it shakes the foundation of a 
number of comfortable assumptions. This may be less harmful than ex- 


pected, however. Comfortable assumptions are often a hindrance to 
thought. 


If, however, a ‘‘truce’’ means a situation that reflects principled deci- 
sions, a product of rational compromise that grants a respectful deference 
to all interests in an area of concern, then T.L.O. and any progeny it spawns 
holds no threat. The essential demand T.L.O. imposes is that colleges and 
universities re-examine and if necessary rediscover their own institutional 
attitudes toward their students. If an institution possesses, as it should, 
a clear view on the proper value privacy has in society, the fact that judicial 
decisions may reduce the required level of protection due students does 
not require the institution to adopt the minimum. The institution retains 
the power to set its own standards.*®? Indeed, the establishment of inter- 
nal safeguards may actually have the additional benefit of promoting a 
sense of identity that characterizes an effective institution. 

Finally, it is possible that T.L.O. may encourage some beneficial at- 
tention on the protections available in state constitutions. The respondents 
in Chrisman, for example, may have belatedly recognized that under pres- 
ent doctrine state constitutional provisions may actually extend further 
than the federal Constitution.** Advocates of expanded privacy interests 
may well seek to act increasingly within the confines of individual states. 

The decision in T.L.O. need not, therefore, signal a falling sky for 
individuals concerned with a proper balance of individual autonomy and 
the orderly operation of higher education. If T.L.O. affects higher educa- 
tion, as it seems possible to this author, then its impact can be lessened 
or eliminated by purposeful activity by those most involved. The ultimate 
and not wholly undesirable effect may simply be a new requirement that 
higher education accept additional responsibility for defining its own 
mission. 





62 Delgado, College Searches and Seizures: Students, Privacy, and the Fourth Amend- 
ment, 27 Hastincs L.J. 57, 88 (1974); Olivas & Dennison, supra note 5, at 32. 
63 Chrisman, 455 U.S. 1 at 5, n.2. 
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